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It is said that there are more judges in the 
courts of the State of New York alone than 
in all Great Britain, and yet the judicial work 
lags in that State so much that they are soon 
to have a considerable number of new justices 
added to the Supreme Court. The same 
condition of things may be said to exist, to 
a greater or less extent, in all of the States. 
The American practice of writing long opin- 
ions in almost every case, a vice, which few of 
our appellate courts are free from, is proba- 
bly the chief reason for this condition of liti- 
gation, as well as for the fact that the reports 
of the appellate courts in this country do not, 
as a rule, compare favorably with those of 
the higher courts in England. The review of 
the year 1894, in the London Law Times, 
contains such expressions as these: ‘‘At the 
close of 1894 all the judicial business done in 
the House of Lords has been disposed of,’’ 
and, referring to the Court of Appeal, the 
judges ‘‘have not allowed the sittings of the 
court to be interrupted for a single hour. 
The result is that there are absolutely no ar- 
rears of business at the close of 1894.’’ In 
no appellate court, we dare say, of this coun- 
try, has such a record been made at the close 
of any year except, perhaps, in some of the 
United States Courts of Appeal, and they 
have not been in existence long enough to ac- 
cumulate arrears of business. Most of our 
courts are months behind hand, and inalmost 
every appellate court there are large arrears 
of cases undisposed of. The trial dockets 
are large, and the inevitable delay in litiga- 
tion continues to be a source of annoyance to 
litigants. The addition of new courts and 
judges in many of the States has afforded 
some relief, but it will not be permanent un- 
less the judges can be persuaded to desist 
from wasting so much time in writing use- 
lessly long opinions. In this regard we com- 
mend the decisions of the Supreme Judicial 
Court of Massachusetts which are models of 
brevity and wisdom. And there are a few 
other courts about whose opinions the same 
thing might occasionally be said, but such 
belong to a hopeless minority. 
Vol. 40—No. 9 





The Indiana juryman, if the foreman of the 
jury in the case of Hutchins v. State, recently 
decided by the Supreme Court of that State, 
may be taken as a fair sample of his kind, is 
not lacking in the sense of importance and 
dignity of his office. And though the court 
in that case felt called upon to undo his work, 
because of the extremely conscientious man- 
ner of its performance, it is to be hoped that 
the result will not entirely discourage Indiana 
jurymen and cause them to go to the other 
extreme of too little an appreciation of their 
responsibility. In the case to which atten- 
tion is called it appeared that after the jury 
had retired to consult upon their verdict and 
after the selection of a foreman the latter re- 
fused to allow any juryman to express an 
opinion, or say anything of the law or the 
evidence in the case, unless the juror so de- 
siring to express his opinion should first arise 
and address the foreman as chairman, and 
not until the foreman should first recognize 
him; and itis claimed that the jury were 
thereby hindered from having a fair and free 
opportunity of discussing the merits of the 
case submitted to them. 


The court very properly considered that 
this proceeding, especially in a criminal pros- 
ecution for rape, wherein the testimony was 
circumstantial, as was the case here, was suf- 
ficient ground upon which to set aside the 


verdict. A jury and each member thereof 
should be absolutely free to express their 
opinions of the case. It occurs often, per- 
haps generally, that there are men upon the 
jury of the soundest judgment and good 
sense, who are yet unfamiliar with rules of 
debate, and unaccustomed to rise in their 
places and address the chairman of a meeting 
in a formal manner, and according to parlia- 
mentary rules. Such men might be more or 
less intimidated by such a rule in the jury 
room as is here objected to. Itis impossible 
to say that the prisoner may not have suffered 
by the enforcement of the rule. Whether a 
judgment ought to be reversed for the fore- 
going causes might perhaps depend upon the 
case as presented in the ~ecord. If it ap- 
peared clear beyond all question from the 
evidence that the prisoner was guilty as 
charged, it may be that the misconduct re- 
ferred to ought not to be considered ground 
sufficient to set aside a verdict which was 
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just and proper beyond any reasonable doubt. 
If, however, it were at all a debatable ques- 
tion whether the prisoner was guilty, the 
court is clearly justified in deciding to set 
aside the verdict and grant a new trial. 








NOTES OF RECENT DECISIONS. 


PARTNERSHIP — SHARING OF PRoOFITS— 
Hotpine out As Partner.—In deciding the 
case of ivubos v. Jones, 16 South. Rep. 392, 
the Supreme Court of Florida consider the 
question as to how far the sharing of profits 
or the holding oneself out constitutes a part- 
nership. They say that the law at one time 
treated the sharing of profits as the true test 
that established a partnership, particularly as 
to third persons, but this doctrine has become 
entirely obsolete, and is no longer law, either 
in England or in this country. This law is 
now well settled that, where a person loans 
or advances money or goods to another to be 
invested in some business or enterprise, the 
lender to share in the profits as or in lieu 
of interest on, or in repayment of, such loan 
or advance, it does not constitute a partner- 
ship ; neither will it constitute a partnership 
as to third persons, unless the acts of the 
parties, in furtherance of the agreement be- 
tween themselves, amount to such a holding 
of themselves out as partners as that third 
persons are misled into a reasonable belief 
that a partnership exists in fact. To consti- 
tute a loan, in such a case, the money ad- 
vanced must be returnable in any event. It 
is not a loan if repayment is contingent upon 
the profits, for in such case it is made, not 
upon the personal responsibility of the bor- 
rower, but upon the security of the business. 
Neither must the transaction be a mere device 
to obtain the benefits of a partnership with- 
out incurring its responsibilities, for, in such 
case, whatever else the parties may call it, it 
will be construed to be a partnership. Per- 
sons who cannot be regarded as partners be- 
tween themselves may nevertheless, under 
certain circumstances, growing out of their 
acts, declarations, and dealings, be regarded 
as such as to third persons. Thus, a person 
holding himself out as a partner in a firm, or 
permitting himself to be so held out, will be 
held liable as such as to third parties, whatever 
may have been his actual relation swith the 





firm or its members. One who is not a part- 
ner in fact however, cannot be held liable to 
third persons on the ground of having been 
held out as such, except upon the principle 
that, where third persons have been misled 
by such holding out, he is equitably estopped 
from denying that he was a partner; and, 
consequently, he is now held liable, as a gen- 
eral rule, only to such persons as have been 
misled by, or who have acted upon, such 
holding out. 





CrmmaL Law—Unsworn STATEMENT BY 
DEFENDANT—ARGUMENT OF CoUNSEL.—The 
Supreme Judicial Court of Massachusetts de- 
cide in Commonwealth v. McConnell that on 
trial for a crime not capital, where defendant 
is defended by counsel, and may testify in 
his own behalf, he is not entitled as of right 
to make an unsworn statement of facts to the 
jury, and that where defendant was allowed 
to make an unsworn statement to the jury, 
the district attorney may in his argument 
comment on the weight to be given such 
statement and the lack of any opportunity to 
cross-examine. Barker, J., says: 

It is evident from the statement of the case that the 
trial] was in several respects irregularly conducted, 
but we find no error prejudicial to the defendant, and 
his exceptions must be overruled. He relies upon the 
following cases: Rex v. O’Coigly, 26 How. State Tr. 
1874; Rex v. Watson, 32 How. State Tr. 20, 538; Rex 
vy. Thistlewood, 33 How. State Tr. 894; Reg. v. Beard, 
8 Car. & P. 142; Reg. v. Butcher, 2 Moody & R. 229; 
Reg. v. Malings, 8 Car. & P. 242; Reg. v. Manzano,? 
Fost. & F. 64. But in none of the cases, nor elsewhere 
in the law, is there authority for the position that a 
defendant who has the right to testify in his own de- 
fense, if he chooses, and who is defended by counsel, 
has an absolute right to make an unsworn assertion of 
facts as a part of his defense, and to introduce it a8 
prefatory to the testimony of witnesses on his be- 
half. On the contrary, it is fairly to be deduced from 
the eases cited, and it is the settled and correct prac- 


tice here, that, save in capital cases, a person upon: 


trial for crime who is defended by counsel has no ab- 
solute right to make a part of his defense any unsworm 
statement as a statement of fact. In prosecutions for 
high treason in England, and for murder in this com- 
monwealth, it has been the practice to allow the pris- 
oner, at some stage of the trial, to make to the jury 
such a statement as he might choose. But in trials for 
treason, in England, the proper time for the statement 
was not only after the conclusion of the evidence, but 
after the argument of his own counsel. See Rex ¥. 
Watson, 32 How. State Tr. 538, where Lord Ellen 
borough said to the prisoner, after the argument of his 
counsel: “Mr. Watson, I am to inform you that, if you 
wish to address any observations to the jury, this is 
the time for you to do so; but you must not after the 
counsel for the crown has replied.” See, also, Rex ¥: 
Thistlewood, 33 How. State Tr. 894, in which, at the 
same stage of the trial, Lord Chief Justice Abbott 
said: “‘Arthur Thistlewood, if you wish to offer any 








Vou. 40 


CENTRAL LAW JOURNAL. 


161 








thing from yourself to the gentlemen of the jury, in 
addition to what has been addressed to them by your 
learned counsel, you are at liberty todo so, and this 
is the proper time.” 

In capital trials, in this commonwealth, a somewhat 
similar practice has prevailed; and it is not modified 
nor abandoned in cases where the prisoner avails 
himself of his right to give testimony in his own be- 
half. But the practice as to the time of the statement 
has been uniform, and the proper time is after the 
arguments of both counsel, and immediately before 
the charge to the jury. In other than capital cases, 
when the prisoner is defended by counsel, so far as 
we have personal knowledge of the practice, and so 
far as we are in any way informed, it has never been 
the practice in this commonwealth to allow a defend- 
ant put upon trial for crime to make as of right an 
unsworn statement of facts to the jury, and it is clear 
that he has no such right. A person upon trial for a 
crime not capital must, unless, for some good reason, 
the judge may see fit in his discretion to vary in favor 
of the defendant the established practice, be bound 
by the established course of trial. This requires the 
jury to try the case upon the evidence, and allows no 
one to give evidence, or to state to the jury facts as 
matter of fact, save under the sanction of an oath or 
an affirmation under the pains and penalties of per- 
jury. While, if a person upon trial for crime is not 
defended by counsel, he must be allowed to conduct 
his case himself, and, from the necessity of the case, 
it may be impracticable to prevent him from making 
statements which he has noright to make, if he em- 
ploys counsel he must, as said in Reg. v. Beard “sub- 
mit to the rules which have been established with 
respect to the conducting of cases by counsel.’ No 
doubt, if he employs counsel, he may himself take 
part in his own defense by a ‘dressing the jury, either 
in opening his defense or in arguing the cause; but 
in either case he must keep himself within the line 
allowed to counsel, and in neither can he make a 
statement. as of fact. The object of an opening, 
whether made by party or counsel, is to state to the 
jury the evidence which it is proposed to adduce, 
and the law on which the party expects to rely; and 
the assertion of matters as facts upon the authority of 
the person who makes the final argument or sum- 
ming up of the cause is not legitimate in a closing argu- 
ment. There have been, no doubt, some exceptional 
instances in England, and perhaps here, though none 
here have been brought to our attention, when, un- 
der very unusual circumstances, a prisoner who had 
not the right to testify has been allowed, in cases not 
capital, and when defended by counsel, to make an 
unsworn statement of facts to the jury. Such are 
some of the cases cited by the defendant. But, when 
the regular practice has been departed from, it has 
usually been because of circumstances which went far 
to make it a necessity to allow such a statement in de- 
fault of any competent evidence; and the judges who 
have allowed a departure from the regular course of 
trials have protested that it was bad practice, and not 
to be drawn into a precedent in ordinary cases. See 
Reg. v. Walkling, 8 Car. & P. 243; Reg. v. Manzano, 
supra. Reg. v. Malings,8 Car. & P. 242, is directly 
contrary to Reg. v. Boucher, 8 Car. & P. 141, and to 
Reg. v. Beard, 8 Car. & P. 142. Since all persons upon 
trial in our courts for crime are now made competent 
Witnesses in their own behalf by statute, it can never 
be necessary here to allow such a person to make an 
unsworn statement of fact because of a lack of com- 
petent evidence. If the evidence is not forthcoming, 

8 absence is not from necessity, but from choice. 





NEGLIGENCE—‘‘ Res Ipsa Loquitur’’—Evi- 
DENCE. — In Howser v. Cumberland, etc. 
Ry. Co., 30 Atl. Rep. 906, decided by the 
Court of Appeals of Maryland, it appeared 
that plaintiff, who was walking along a path- 
way outside of a railway company’s right of 
way, wasstruck and injured by cross ties that 
fell from a passing train. It was held, by a 
divided court, that the mere fact that the ties 
fell from a gondola car, on which they were 
loaded, constituted, under the doctrine of ‘‘res 
ipsa loquitur,’’ prima facie evidence of neg- 
ligence on the part of the company. The 
court said in part: 


We have made full reference to the foregoing cases 
as showing the views of the English courts upon this 
question. These and many other English and Amer- 
ican cases clearly establish the fact that it is not 
requisite that the plaintiff’s proof, im actions of this 
kind, should negative all possible circumstances 
which would excuse the defendant, but it is sufficient 
if it negatives all probable circumstances which would 
have this effect. Thomp. Neg. 1229. It is also well 
settled that the cause of accident must be connected 
with the defendant, either by direct evidence that it 
is his act or that it is under his cortrol, before it can 
be presumed that he has been negligent. Higgs v. 
Maynard, 12 Jur. N. 8. 705; Welfare v. Railway Co., 
L. R.4Q. B. 693; Smith v. Railway Co., L. R., 2C. 
P. 10. When, however, there isno duty upon the 
plaintiff, as under the facts of this case, or when the 
duty which he has to perform has been performed 
by him, it is clear that the negligence of the plaintiff 
is out of the question; and, if the accident is connected 
with the defendant, the question whether the phrase, 
“Res upsa loquitur,” applies or not, becomes a ques- 
tion of common sense. Whitaker’s Smith, Neg., 442. 
The American cases sustaining the maxim, “Res ipsa 
loquitvr,” are numerous and to the point. In the 
case of Cummings v. Furnace Co., 60 Wis. 603,18 N. 
W. Rep. 752, and 20 N. W. Rep. 665, when the defend- 
ant company was engaged in unloading iron ore from 
a vessel by means of a crane to which was attached a 
bucket, while so engaged the bucket tipped, and threw 
its contents upon a seaman lawfully working upon 
the deck of the vessel. The court said: “The acei- 
dent itself was of such a character as to raise a pre- 
sumption of negligence, either in the character of the 
machinery used or in the care with which it was 
hauled; and, as the jury found the fault was not with 
the machinery, it follows that it must have been in 
the hauling; otherwise there is no rational cause 
shown for its happening.” The leading American 
case, however, appears to be Mullen vy. St. John, 57 
N. Y. 567. The opinion of the court was delivered by 
Dwight, C., and is a most able and exhaustive exam- 
ination of the subject. He cites with approval many 
of the English and American cases to which reference 
is made in this opinion. The case was one in wh.ch 
the walls ofa building, without any special circum- 
stances of storm and violence, fell into one of the 
streets of the city of Brooklyn, knocking down the 
plaintiff, who was on the sidewalk, and seriously in- 
juring her. The court said: “There was some evi- 
dence tending to show that it was out of repair. 
Without laying any stress upon the affirmative testi- 
mony, it is as impossible to conceive of this building 
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so falling, unless it was badly constructed or in bad 
repair, as it is to suppose that a seaworthy ship would 
go tothe bottom in atranquil sea and without col- 
lision. .The mind, necessarily, seeks for a cause for 
the fall. That is, apparently, the bad condition ofthe 
structure. This, again, leads to the inference of neg- 
ligence, which the defendant should rebut.” ‘To like 
effect are Lyons v. Rosenthal, 11 Hun, 46; Edgerton 
v. Railroad Co., 39 N. Y. 227; Kirst v. Railroad Co., 
46 Wis. 489, 1 N. W. Rep. 89; Smith v. Gaslight Co., 
129 Mass. 318; Clare v. Bank, 1 Sweeny, 539; Brehm 
v. Railway Co., 34 Barb. 256; Sullivan v. Railroad Co., 

9 Ia, Ann. 800, 2 South. Rep. 586; Hays v. Gal- 


lagher, 72 Pa, St. 1836; Thomas vy. Telegraph Co., 100: 


Mass. 156; Dixon y. Pluns, 98 Cal. 384, 33 Pac. Rep. 
268. We have referred to numerous cases as illustrat- 
ing the views which we entertain, because the ques- 
tion on this appeal has not heretofore been deter- 
mined by this court. Cases resting in contract have 
frequently received our consideration, and they are 
generally free from difficulty, because the mere hap- 
pening of the accident will be prima facie evidence of 
a breach of contract, without further proof; while in 
those not resting in contract it must not only appear 
that the accident happened, but the surrounding cir- 
cumstances must be such as to raise the presumption 
of a failure of duty on the part of the defendant 
towards the plaintiff (article ‘‘Res Ipsa Loquitur,” 
Judge Seymour D. Thompson, in 10 Cent. Law J., 26). 
None of the cases herein quoted relate to those rest- 
ing in contract. In all cases of the character we have 
been considering, the most careful scrutiny should be 
given to the circumstances attending the accident, 
and, while an excellent authority has said that after 
all the question resolves itself intoone of common 
sense, we would add that it should be of a high order; 


for it is unquestio: ably true that the authurities are: 


by no means in accord on the question which arises 
out of the doctrine of res ipsa loquitur. The facts of 
this appeal are very meagre, but they by no means 
lie vn the border line, nor even close toit. Here you 
find the plaintiff traversing a path over which the de- 
fendant had no dominion, for the plaintiff was right- 
fully there. The defendant movesits cars over its 
roadway along said path, and from a gondola car 
there slipsa half dozen railroad cross ties, falling 
upon the plaintiff and seriously injuring him. The 
plaintiff was guilty of no negligence in being where 
he was at the time he was injured, and, in so far as 
the defendant’s rights are involved, the principle is 
the same whether he was on the land of Mr. Walsh or 
on his own land. The accident happened at the hour of 
noon, as the plaintiff was on bis way to his dinner. 
There is no contention that it did not happen just as 
the plaintiff has himself represented. The plaintiff 
had no control over, nor was he in any way connected 
with, the loading or management of the cars or trains 
upon defendant’s road. If the cross ties had been 
properly loaded, there existed no reasonable proba- 
bility of their falling off. A “‘cross tie” is defined to 
be a sleeper, connecting aud supporting the parallel 
rails ofa railroad. Stand. Dict. 444. Their figure 
and dimensions are familiar, and their flat surfaces 
and weight illustrate how readily they can be loaded 
so as to form an almost compact body of wood, if rea- 
sonable care be exercised in placing them on the flat 
boitom of the car, and proper lateral support be 
given them. If by accident the ties had become dis- 
placed, it was a duty incumbent upon the defendant 
and its servants to have re-adjusted them in such man- 
ner as to have prevented the happening of an acci- 
dent. It was the duty of the defendant and its serv- 





ants to have carefully loaded said cross ties upon its 
cars, and it was equally its duty to have exercised 
reasonable care in seein; that its train was trans. 
ported in such condition as to avoid all reasonable 
probability of injury. Ifthe presumption arising out 
of the doctrine of res ipsa loquitur tinds proper ap- 
plication anywhere, we think this is a case in whieh 
it should be applied. 





EvipENCE—CERTIFICATE OF BaptTisM—AGE 
oF BENEFICIARY IN INSURANCE CERTIFICATE.— 
In Tessman v. Supreme Commandery, ete., 
decided by the Supreme Court of Michigan, 
which was a suit on a certificate of a mutual 
benefit society, it was held that certificates of 
baptism and marriage, by a priest, which 
merely assert that certain facts stated are 
shown by the parish register, but do not pur- 
port to be authenticated copies of such reg- 
ister, are not admissible on the question of 
the age of the person named in the certifi- 


cates. The court says: 

There is no doubt that the circuit judge correctly 
submitted to the jury the question of fact as to 
whether the age of Mrs. Eichstadt was correctly 
stated in the application. But it is insisted that error 
was committed in excluding certain testimony of- 
fered by the defendant bearing upon this question, 
The defendant offered in evidence a certificate of 
baptism of the person claimed to have been Mrs. 
Eichstadt, and also a certificate of baptism of a 
daughter claimed to have been born to her in 1860, 
and a certificate of marriage between Julias Alexan- 
der Eichstadt and one Josephine Kaczor. The first 
of these certificates was in the following form: ‘“‘Upon 
the basis of the registry of baptisms at this place, it 
is certified that Catharine, married to Kaczor, born 
Wolsezcon, during her marriage with the peasant 
Christian Kaczor, at Kl. Starsin, in the district of 
Putzig, West Prussia, on the 25th day of February, 
1831, gave birth to a daughter, who in holy baptism 
on the 10th of March of the same year, received the 
name of Josephine. Gr. Starsin, the 5th of July, 
1892. The Catholic Patish, Rycezynski, Priest.” The 
other certificates were in material respects the same, 
being in form and assertion or certificates that a cer- 
tain fact was shown by the register of the parish. At- 
tached to these certificates was a certificate of the 
consular agent to the genuineness of the signature of 
the priest. That the originals of these parish registers 
were admissible, or that the actual contents of the 
registers, when duly proved by an authenticated 
copy, might be received, is, we think, established by 
Hunt v. Order of Chosen Friends, 64 Mich. 671, 31 N. 
W. Rep. 576. But we think the circuit judge ruled 
correctly in excluding the certificate here offered, 
upon the ground stated by him, which was: “Be 
cause the papers that were offered were not them 
selves either sworn or certified copies of the entries 
in the books, but simply, so far as I can judge of theif 
contents from the translation which was offered, 
certificates which were based upon some entries it 
books, but not copies of the entries themselves.” See 
Owen v. Boyle, 15 Me. 147; Greenl. Ev. §§ 484, 485. 
Defendant’s counsel rely upon the case of Hutehins 
y. Kimmell, 31 Mich. 126, in which a certificate of& 
resident minister that certain facts appeared in bis 
parish register is claimed to have been treated # 
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proof of the fact. Butit is to be noted that the ob- 
jections to the instrument in Hutchins v. Kimmell 
were: “First, because they were not accompanied 
by any proof of the foreign law regulating marriages in 
Wurtemberg; and, second, because it is not sufficient 
thata ceremony was performed purporting to bea 
marriage, unless it is also shown that such ceremony 
was recognized by, and in accordance with, the law 
of the country where it took place.’”’ Mr. Justice 
Cooley was very careful to indicate that the court 
was considering only these objections to the instru- 
ment, for it is stated in the opinion: ‘*We take these 
objections as they are presented in the brief of coun- 
sel for the plaintiff in error, rather than as they were 
made below, because we have a right to suppose that, 
as thus given, they point out all the error in law sup- 
posed to have been committed fn their reception, and 
that they have been framed with deliberation, with a 
view to calling our attention to the precise point 
which is designed as the subject of our examination. 
It will be perceived that no point is made, upon the 
proof by these certificates or otherwise, of the fact of 
the ceremony of marriage between the parties named 
inthe minister’s certificate, but the objections are 
narrowed to this: That there was no proper and 
legal showing of what was the law of Wurtemberg on 
the subject of marriage, and consequently it does not 
appear that the ceremony perfected a legal marriage.” 
The case does not sustain the defendant’s contention, 
and the opinion was apparently written with especial 
care that it should not be open to such construction 








PRIORITY OF MORTGAGES OF CON- 
CERNS OTHER THAN RAILROADS, 
AS AFFECTED BY EQUITIES OF 
CLAIMS FOR OPERATING EXPENSE. 


Formerly the maxim qui prior est in tem- 
pore potior est in jure was arule in law and 
equity, and the principle that any debts 
against property upon which rested a mort- 
gage should be preferred to the claim of the 
mortgagee, was not recognized in the earlier 


cases.! In 1879, in the celebrated case of 
Fosdick v. Schall,? Chief Justice Waite de- 
livered, as the opinion of the Supreme Court 
of the United States, that claims for labor, 
supplies, equipments and improvements nec- 
essary to the operation of a railroad, shall, 
upon proceedings to foreclose, be preferred 
to the claim of the mortgagee. This case 
has since been followed, qualified and ap- 
plied in numerous cases in the different 
courts of the country.’ Since that decision 

1 Jessup v. Atlantic & G. R. Co., 3 Woods, 441; 
Ketchum v. Pac. R. Co., 3 Cent. L. J. 682. 

2 99 U.S. 285. 

8 See Fosdick v. Car Co., 99 U. S. 256; Hale v. 
Frost, Jd. 889; Central Trust Co. vy. Wabash, St. L. & 
P. Ry. Co., 30 Fed. Rep. 382: Burnham vy. Bowen, 111 


U. S. 781, 4 Sup. Ct. Rep. 675; Bound y. South Caro- 
lina Ry. Co., 47 Fed, Rep, 30; Miltenberger v. Logans- 





several attempts have been made to extend 
the remedy so that it would embrace con- 
cerns other than railroads. Although there 
have been a few cases involving the question, 
it may be regarded as unsettled, and as the 
material advancement of the country will 
naturally again invoke the consideration of 
the courts, it may be of some profit to re- 
view the authorities upon which the exten- 
sion must either stand or fall. While it is 
well settled that persons who furnish labor 
and materials to a railroad, in order to keep 
it a ‘‘ going concern,’’ are entitled to pay- 
ment out of the earnings, or, these failing, 
out of the proceeds of the sale prior to the 
claim of the mortgagee; the rule is based 
upon certain reasons which have been repeat- 
edly defined by the courts. These reasons 
are as follows: 

First. A railroad is a quasi-public cor- 
poration. While conducted for the purposes 
of private gain, it subserves a useful public 
end, and its uninterrupted operation is gen- 
erally almost indispensable to its patrons and 
connecting lines. 

Second. A railroad is a ‘‘ going concern,”’ 
and its unbroken operation is usually neces- 
sary to preserve the property, protect its 
contractual obligations, and retain the busi- 
ness and good-will. 

Third. The business of the railroad com- 
panies is done to a greater or less extent on 
credit, and the daily or monthly earnings 
ordinarily go to pay the daily or monthly ex- 
penses. Under the first reason there seems 
to be no certain ground for extending the 
doctrine further than to include all common 
carriers whose business operation is similar 
to that of railroads. At the same time it 
seems that the public interest in the uninter- 
rupted operation of such concerns as gas 
companies, waterworks companies, electric 
light companies, telegraph and telephone 
companies, and the like, should deserve some 
consideration in such proceedings. A re- 
markable case is that of Bound v. South Caro- 
lina Ry. Co.,‘ in which Simonton, D. J., after 
delivering an eulogistic description of rail- 
roads in general, denied the right of the gen- 
eral freight and passenger agent of a naviga- 
port Ry. Co., 106 U. S. 286; Union Trust Co. v. 
Souther, 107 U. 8.591; Sage v. Central R., 99 U. S. 334; 
Williamson v. Washington City, V. M. & G. R. Co., 33 


Gratt. 624; Hale v. Railroad, 60 N. H. 341. 
4 50 Fed. Rep. 312. 
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tion company, which has passed into the 
hands of a receiver, to have his claim for the 
arrears of his salary preferred to the claim 
of the mortgage creditor. It is difficult to 
see how the federal judge arrived at such an 
opinion when substantially all the recognized 
grounds of priority in such cases were pres- 
ent, except that the property was not a rail- 
road. Navigation companies are ordinarily 
common Carriers, and owe to the public very 
much the same duties as railroads. The port 
is quite as dependent upon the water carrier 
as the station is upon the land carrier. The 
business of such companies is carried on 
upon credit like that of railroads. The con- 
tracts, connections, business and good-will 
of such concerns can be protected only by 
continuous operation, and the property value 
is greatly decreased by long-continued non- 
use. It therefore seems that the doctrine 
should include ordinary cases of navigation 
companies. And along the same line it 
might embrace ferry companies and omnibus 
companies. The second reason is one which 
should depend upon the particular facts in 
each case. That the purpose of the court in 
operating the concern is to preserve the prop- 
erty, and thereby protect the mortgagee as 
well as the creditors, is shown by numerous 
decisions. Thus, ‘‘in railroad foreclosure 
proceedings, the preferential debts which may 
be given priority on the appointment of a re- 
ceiver, are in general those which aided to 
conserve the property.’’® Again, ‘‘the: in- 
come must be first devoted to the expenses of 
producing the income.’’® Also ‘‘* * * may 
place such payment in the category of pay- 
ments to preserve the mortgaged property in 
a large sense by maintaining the good-will 
and integrity of the enterprise.’ The third 
reason is one which is common to industrial 

5 Farmers’ Loan & Trust Co. v. Kansas City, W.& 
N. W. R. R. Co., 53 Fed. Rep. 182. 

6 Woods v. Guarantee Trust Co., 128 U. S. 420, 9 Sup. 
Ct. Rep. 132; S. P. Burnham v. Bowen, supra. 

7 Miltenberger v. Ry. Co., 109 U. S. 286, 1 Sup. Ct. 
Rep. 140, followed in Blair v. St. Louis,H. & K. R. Co., 
22 Fed. Rep. 471, 769. See St. Louis, A. & T. H. R. Co. 
v. Cleveland, C. & C. I. Ry., 8 Sup. Ct. Rep. 1011; 
Thomas vy. Western Car Co., 149 U. S. 95, 138 Sup. Ct. 
Rep. 824; Kneeland v. American Loan & Trust Co., 
136 U. S. 89, 10 Sup. Ct. Rep. 950; McIlhenny v. Binz, 
80 Tex. 1, 13 S. W. Rep. 655; Finance Co. v. Charle;- 
ton C. &C. R. Co., 48 Fed. Rep. 188; Litzenberg v. 
Jarvis-Conklin Mortgage Trust Co., 8 Utah, 15; 28 Pac. 
Rep. 871; Farmers’ Loan & Trust Co. v. Vicksburg & 


M. R. Co., 88 Fed. Rep. 778; Union Trust Co. v. War- 
ren, 117 U. S. 459; Kneeland v. Bass, 140 U. S. 593. 





concerns, nearly all of which pay stipulated 
salaries at the expiration of specified times. 
However, in the case of Seventh National 
Bank v. Shenandoah [ron Co.,° the court, in 
commenting on the doctrine of Fosdick vy. 
Schall, said: ‘‘The chief reason assigned for 
its existence in connection with railroad cor- 
porations, is that the railroad is a quasi-pub- 
lic corporation.’’ In this case it was held 
that an incorporated iron manufacturing com- 
pany does not come within the equity prin- 
ciples that give the employees of a railroad 
corporation a prior lien on its current earn- 
ings for the payment of the wages. Again, 
in the case of Rabt v. Attrill,® a corporation 
erecting a hotel became heavily indebted for 
labor, materials, etc., before the completion 
of the building. An action was brought by 
a stockholder to dissolve the corporation, 
and a receiver was appointed who was author- 
ized to borrow $130,000, on his certificates, to 
pay the debts. The employees were clamor- 
ous for their pay, and threatening to burn 
and destroy the property unless satisfied. 
Under the order, $110,000, of certificates were 
issued by the receiver. On foreclosure of 
the original mortgage a surplus arose, and in 
proceedings to determine the priority of the 
claims thereto it was held, that the fact that 
the debts were for labor, etc., created no 
equity for their payment in preference to the 
bondholders. The case is distinguished from 
those affecting railroads, and the equity re- 
fused for that reason. With these cases to 
the contrary, the doctrine of Fosdick v. 
Schall will probably be hard to extend. Yet 
this is an age of material progress, and as, 
in the case of Barton v. Barbour,” the court 
said: ‘‘The new and changed condition of 
things which is presented by the insolvency 
of such a corporation as a railroad company 
has rendered necessary the exercise of large 
and modified forms of control of its property 
by the courts charged with the settlements of 
its affairs and the disposition of its assets ;’” 
so the new and changed conditions presented 
by the insolvency of many other corpora- 
tions and concerns may demand the ac- 
knowledgment of rights heretofore denied, 
and the employment of new remedies. In 
accord with justice, and for the preservation 


8 35 Fed. Rep. 436. 
9 106 N. Y. 436. 
10 104 U. S. 126. 
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of the sound commercial value of mortgage 
securities, the rights of mortgagees should 
be properly protected. But the operation of 
many kinds of business suddenly attacked 
for the purpose of foreclosure is necessary 
for the convenience of the public, the pres- 
ervation of the value of the property, and 
the consequential protection of the mortgagee 
and creditors. And in such cases it is 
nothing more than sound equity that those 
furnishing the means should be compensated 
and preferred. This rule was announced 
even prior to the decision of Fosdick v. 
Schall, in the Kentucky case of Douglas v. 
Cline? For example, where a brick or 
lime manufacturing company is proceeded 
against while a number of kilns are in full 
blast under the management of experienced 
workmen, and consuming a special quantity 
and kind of material, it seems that the rights 
of the mortgagee should not be jeopardized 
and the claims of creditors defeated by a 
peremptory refusal of the court to prefer 
claims for operating expenses. A stronger 


case would be that of a gas company. Here 
would be a private corporation engaged in 


the business of furnishing light and fuel to a 
numerous and often entirely dependent pub- 
lic, a creditor of its patrons, with complicated 
and widely distributed appliances, fran- 
chises, connections and good-will certain to 
be either damaged or lost by a discontinu- 
ance of operation. Should it be necessary, 
in such a case, to incur debts for operating 
expenses, the creditor should have some pro- 
tection; otherwise he would naturally dis- 
continue his credit and embarrass the further 
operation of the concern. And under like 
circumstances it seems that the same rule 
should apply to waterworks companies, elec- 
tric light companies, telegraph and telephone 
companies, and other manufacturing concerns 
in which the public have an interest, and the 
uninterrupted operation which is necessary to 
preserve the value of the property. A case 
indirectly supporting this proposition is that 
of Rayburn v. Consumers’ Gas, Fuel and 
Light Co.,” in which Blodgett, J., in refus- 
ing the right of furnishers of construction 
material to priority over the mortgage bond- 
holders, said, ‘‘but the more conclusive and 
satisfactory reason to my mind why these 


1 12 Bush, 608. 
2 29 Fed. Rep. 561. 





claims should not be allowed is that none of 
them are operating ard supply claims. They 
are all construction material, such as meters, 
pipes and other materials, which were used 
in the constructions of the works, and not in 
the operating after they are completed.’’ It 
now remains to consider the creditor’s right 
to the remedy. Admitting, for this purpose, 
the priority of claims for operating expenses, 
can the right be enforced by the creditor 
taking the initial step and acting alone? In 
other words, is the creditor entitled to affirm- 
ative relief? By an examination of the 
authorities above referred to it will be seen 
that the tendency of the courts is to declare 
such claims to be pure and absolute equities. 
This being true, it is a universally accepted 
maxim in equity that no right shall be with- 
out a remedy. In the case of Burnham v. 
Bowen," the court says, ‘‘the debts of the in- 
come should be paid from the income before 
it is applied in any way to the use of the 
mortgagees.’’ See Woods v. Guarantee Trust 
Co. In the late case of Kneeland v. Brass,” 
a claim was allowed, although the receiver 
was appointed at the instance of a judgment 
creditor. Again, in MclIlhenny v. Binz,'* 
where suit was brought at the instance of the 
railroad company, and under it a receiver 
appointed, it was said by the court: ‘‘We do 
not understand that the rights of creditors 
having an equitable claim upon the net earn- 
ings of an insolvent railroad to be reimbursed 
when these earnings have been diverted to 
another purpose depends upon the consent of 
any party. The principle is not that the 
mortgage creditors are responsible for the 
diversion, but that the diversion was in dero- 
gation of the rights of those entitled to the 
fund, and that, therefore, the money should 
be restored.’’ It therefore seems proper to 
cbnclude that where the creditor’s rights are 
such as would be recognized in foreclosure 
proceedings by the mortgagee, he should be 
entitled to affirmative relief. 
JamMEs AvERY WEBB. 
Memphis, Tenn. 


13 Supra. 
14 Supra. 
Supra. 
16 Supra. 
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EVIDENCE — DECLARATIONS—RES GEST#— 
APPEAL—OBJECTIONS WAIVED—HARMLESS 
ERROR. 


BARKER V. ST. LOUIS, I. M. & 8S. RY. CO. 


Supreme Court of Missouri, December 22d, 1894. 


In an action against a railroad company for the 
wanton ejection of plaintiff from its passenger train 
by the conductor, the declaration of the conductor 
that plaintiff “ought to have broke his darned neck,” 
made not later than 8or 10 minutes after the ejec- 
tion, is not admissible as res geste. Black, C. J., and 
and Brace and Macfarlane, JJ., dissenting. 


Barcuay, J.: This is an action to recover 
damages for personal injuries sustained by 
plaintiff by reason of his alleged unlawful ejec- 
tion from defendant’s train. The defense is that 
plaintiff was justifiably ejected, and that no un- 
necessary force was used in putting him off. The 
defensive allegations were put in issue by 
plaintiff’s reply. The cause then came to trial in 
due course. The jury found for plaintiff in the 
sum of $7,500, under instructions which need not 
be closely examined, since the cause should go 
back for another reason, and the objectionable 
features of the old instructions can be removed 
in event of another trial. It may be well, how- 
ever, to meation, before leaving the subject of the 
instructions, that they were framed so as td 
authorize the jury to award, not merely com- 
pensatory damages for plaintiff's injuries, but 
also exemplary damages, in the discretion of the 
jury, if they found that the conductor and other 
agents of defendant acted wantonly and 
maliciously in ejecting him from the cars. 

There was evidence given by plaintiff and de- 
fendant, respectively, tending to support their 
several theories of the case, already outlined. 
Plaintiff's testimony was to the effect that he 
was ejected from the rear platform of the last car 
of one of defendant’s passenger trains by the 
conductor and brakeman, one dark night, about 
10 or 11 o’clock, in September, 1890, without 
cause, while the train was in motion, and ina 
dangerous place. On the other hand, defendant's 
evidence accounted for his ejection by his refusal 
to pay fare, insulting conduct on his part towards 
fellow passengers, particularly women; negatived 
all unnecessary force, and any unlawful act by 
defendant’s agents, and especially that he was 
ejected while the train was in motion. During 
plaintiff’s case, one of his witnesses was allowed 
to testify that he (the witness) was in the smok- 
ing car when a stop occurred. After that stop, 
the witness started back to the rear of the train. 
He met a man on the way, who told him of the 
fact that plaintiff had been ejected. Witness 
then entered the last car, from the rear end of 
which plaintiff had been put off, and his testi- 
mony then goes on thus: “I wentrightin. I 
rushed in the car, and asked Mr. Howe if he put 
that man off, and he said he did. 1 asked him to 
stop and get him. I told him I was afraid he 
was hurt, and he just remarked that he ought to 





have broke his darn neck, or damned neck; [ 
couldn’t say for certain which it was.” This 
testimony was objected to as incompetent, irrele- 
vant, and calculated to mislead the jury; but the 
objection was overruled, and defendant duly ex- 
cepted. The court remarked, in making the rul- 
ing: ‘‘The declarations of Captain Howe are 
competent.’? The witness above quoted testified, 
on his direct examination, that this conversation 
with the conductor, Mr. Howe. took place about 
8 or 10 feet from the front door of the rear passen- 
ger car, and that the train “thad stopped some 
time before that.’ On his cross-examination, 
he further said, on this point (in answer toa 
question as to the interval of time between the 
stopping of the train and his start from the smok- 
ing car), that, to the best of his knowledge, it 
was 8or 10 minutes. This statement is thought 
by some of my learned colleagues to have been 
intended by the witness to refer to some other 
‘“‘stop’’ than that at which plaintiff was put off. 
At all events, it is clear that the conversation 
with the conductor was not later than these 8 or 
10 minutes after the ejectment. It may have 
been earlier; but it was plainly after the fact, and 
after the conductor had finished the act, and had 
gone to the other end of the car, where he met 
Mr. Johnson, the witness. The whole evidence 
does not bring that conversation into any other 
relation to the act of plaintiff’s ejection than Is 
indicated by the facts given above. 

The question, then, is, was the conversation ad- 
missible? The main ground on which plaintiff 
seeks to justify its admission is that it formed a 
part of the res geste. On that ground my learned 
brother MacFarlane has sustained its admissibil- 
ity, though, it seems to me, he apparently ex- 
periences some difficulty in reaching that result. 
In Missouri it is too well settled by precedents to 
admit of doubt that no such conversation could 
be given in evidence with the force of an admis- 
sion by defendant. Price v. Thornton (1846), 10 
Mo. 135; Rogers v. MuCune (1854), 19 Mo. 558; 
McDermott v. Railroad Co. (1881), 73 Mo. 516; 
Adams v. Railroad Co. (1881), 74 Mo. 553; Al- 
dridge v. Furnace Co. (1883), 78 Mo. 559; Devlin 
v. Railway Co. (1885), 87 Mo. 545. The conduc- 
tor wasemployed to represent the company in the 
management and control of its train. The com- 
pany was answerable for his actions within the 
fair scope of thatemployment. But the company 
was certainly not bound by any declaration of his 
motives which did not accompany or form part 
of some actor transaction within the apparent 
line of the service for which he was employed. 
But jit is needless to again go over the ground 
which the last group of decisions covers. Under 
those cases itis plain that, if the conversation 
between the witness and the conductor in this 
case has any proper standing as evidence, it can- 
not be as an admission, but must be as a part of 
that essential or descriptive matter belonging to 
the main transaction itself which the law calls 
“‘res geste,” f r want of any English term equally 
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expressive. It is far from my present purpose to 
attempt any sort of definition of ‘‘res geste.” 
Definitions are, no doubt, useful and necessary to 
impart general conceptions of the subjects with 
which jurisprudence deals; but they do not al- 
ways suffice to solve the difficulties met in the 
practical administration of law. In the case at 
band, the trainmen ejected the plaintiff from the 
train a few minutes, at least, before the conversa- 
tion in question took place. The former act is 
the fact with which the conversation must be 
connected asa circumstance, to bring the con- 
yersation properly into the res geste. 

The conversation had two distinct bearings as 
a piece of evidence: First, it embraced an im- 
plied admission that the conductor had put the 
plaintiff off the train; and, secondly, it indicate 
motive,—that is to say, hostility to plaintiff. 
Proof of the former we might overlook as harm- 
less, having no prejudicial effect on defendant’s 
rights; for both sides admitted that plaintiff was 
ejected from the train. La Duke v. Township of 
Exeter (1893), 97 Mich. 450,56 N. W. Rep. 851. 
But upon the question of the conductor’s motive 
of hostility to plaintiff in ejecting him the con- 
versation was vitally material, and could not 
justly be considered harmless, in view of the is- 
sue of exemplary damages which the court saw 
fitto submit to the jury. The plaintiff was not 
entitled (as against the present defendant) to 


prove that motive as against the company by a 
declaration of the conductor after the fact, as the 


Missouri cases already mentioned show. The in- 
terval of time after the main fact is not, of itself, 
of controlling importance, though entitled to 
weighty consideration in determining what are 
res geste. The testimony indicates that the con- 
versation of the witness with the conductor had 
no connection whatever with the scene out of 
which the alleged cause of action arises. Nor 
was the conductor’s statement in any way con- 
nectible with that scene asa circumstance of it. 
It was an entirely independent event, notwith- 
standing it occurred within a comparatively short 
time after the act in which plaintiff played a part. 
But, so far as concerns any relation between the 
ejection of plaintiff and the conversation, the lat- 
ter might as well have occurred eight or ten days, 
as two or three or ten minutes, afterwards. Mere 
thoughts of feelings engendered by an occurrence 
do not, in my opinion, form of themselves a suffi- 
ciently substantial connecting link between a fact 
and the subsequent talk of an eye-witness about 
it to make that talk a part of the res geste of the 
fact. The suggestion to that effect in the learned 
opinion of my brother Macfarlane does not, with 
due respect, seem to me maintainable, in its ap- 
Plication to the case at bar. Without attempting 
to declare any general rule as to what matters 
constitute res geste, and confining the ruling to 
the immediate facts of this case, it would seem to 
me very clear (were it not for the contrary opin- 
ion of some of my associates) that the conductor’s 
declaration is no part of the res geste in the case 





before us. 
excluded it. 
2. Nor can it matter, in the result, that the de- 
fendant’s counsel, on cross-examination, asked 
the witness to repeat his account of the interview 
with the conductor. That course did not amount 
toa waiver of the right to urge the exception 
already saved to the ruling of the courtin ad- 
mitting that interview. Counsel might properly 
conform to that ruling for the purposes of the 
trial, without thereby waiving the right to re- 
view the admission of incompetent evidence that 
had come in, over his objection. After that evi- 
dence was before the jury, he might then combat 
it or meet it, as best he might, without waiving 
the exception already taken. Tobin v. Railroad 
Co. (Mo. Sup. 1891), 18S. W. Rep. 996; Martin 
v. Railroad Co. (1886), 103 N. Y. 626,9 N. E. 
Rep. 505. 
. Inmy opinion, the judgment should be reversed, 
and the cause remanded, for the reasons above 
given. It is so ordered. 


In my opinion the court should have 


NotTe.—The conclusion of the court in the princi- 
pal case amounts in effect to this, that a declaration is 
not admissible as “‘res gestae” if made after the act, 
which it is alleged to be a part of, and to explain, is en- 
tirely completed. The rule is stated as follows: **The 
rule is that evidence of words or acts may be admis- 
sible (notwithstanding the general rule against de- 
rivative evidence on the ground that they form a part 
of the res gestae, provided that the act which they 
accompany is itself admissible in evidence, and that 
they reflect light on or qualify that act. But they 
must be so connected with the main fact under con- 
sideration as to illustrate its character, to further its 
object, or form in conjunction with it one continuous 
transaction. If declarations are made some timé be- 
fore or after the act, and stand alone by themselves, 
they are not within the rule, and are inadmissible. 
* * * But if declarations ofa past occurrence are 
made under such circumstances as will raise a rea- 
sonable presumption that they are spontaneous ut- 
terances of thoughts created by or springing out of 
the transaction itself, and so soon thereafter as to ex- 
clude the presumption that they are the résult of 
premeditation and design, they will be admissible as 
part of the res gestae.” 21 Amer. & Eng. Encyclopedia 
of Law, 99, and cases cited. As the dissenting judges, 
in the principal case, say, the difficulty has never been 
so much in the rule itself as in its application to indi- 
vidual cases. Whether a particular declaration forms 
a part of the res gestae is always a question for the 
decision of the court. No definite rule which can be 
applied to each case can be given, because the cir- 
cumstances of no two acts or transactions are precisely 
the same. All the circumstances must be considered 
and the court should be satisfied that the declaration 
was the “spontaneous utterance of thoughts created 
and springing out of the transaction itself;” in other 
words, that the declaration was in the circumstances 
a spontaneous expression of truth. When the dec- 
laration of an agent is offered to prove and charge the 
principal with an act resulting in personal injury to 
another, all the circumstances should be considered,— 
the time and place at which made, the nature and ef- 
fect of the act and injury, the excitement, fright, and 
other mental conditions of the agent making the dec- 
laration and of other persons. If, from all these cir- 
cumstances, the court is satisfied that the agent, with- 
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out time to premeditate, expressed truly and spon- 
taneously his thoughts in regard to a fact within his 
knowledge and in issue, and to prove which he would 
have been a competent witness, the evidence would be 
admissible. 

It will he seen that the exact coincidence of time 
between the act and declaration, though an important 
circumstance cannot be made a positive test of the ad- 
missibility of such declarations. In the case of a de- 
railment of a train ora collision, there is often no 
time for previous declarations; but in view and pres- 
ence of the excitement, the horror, and the sympathy, 
spontaneous declarations of the agent as to the cause 
of the disaster would carry with them convictions of 
their truth. ‘That coincidence of time is not the 
true test may be drawn from our own decisions,” 
says the dissenting judge here. To that effect he cites 
Harriman v. Stowe, 57 Mo. 95, where admissions made 
an hour or more after the accident were admitted. 
This case he admits goes beyond any recognized rule, 
and would not probably be followed under any cir- 
cumstances. In Adams vy. Railway Co., 74 Mo. 553, 
after deceased had been struck, after the train had 
been stopped, two of the trainmen went back to the 


place of the collision. Held, that statements then 


made by them were not admissible. And, generally, 
it has been said, though probably unnecessary to the 
particular decision, that such declarations to be ad- 
missible, should be coincident with the events to 
which they relate. Devlin v. Railway Co., 87 Mo. 545; 
Aldridge v. Furnace Co., 78 Mo. 565; McDermott vy. 
Railway Co., 87 Mo. 298. The question was last con- 
sidered, and the authorities reviewed, in Leahey v. 
Railway Co., 97 Mo. 172, 10 8. W. Rep. 58. While the 
declarations in that case were those ofthe injured 
person, the principle upon which they are made ad- 
missible is the same. The court, after a careful con- 
sideration, reached the following conclusion: “The 
better reasoning is that the declaration, to be a part of 
the res gestae, need not be coincident, in point of 
time, with the main fact to be proved. Itis enough 
that the two are so clearly connected that the declara- 
tion can, in the ordinary course of affairs, be said to 
be spontaneous exclamation of the real cause. The 
declaration is then a verdal act, and may well be said 
to be a part of the main fact or transaction. Again, 
if the subsequent declaration and the main fact at is- 
sue, taken together, form a continuous transaction, 
then the declaration is admissible. Much, therefore, 
depends upon the nature and character of the trans- 
action in question; for it may be, and often is, of a 
continuing character. It cannot be said that a mere 
subsequent declaration will of itself furnish a suffi- 
cient connecting circumstance.”’ 

Applying these principles to this case the dissent- 
ing judges say “that the principal fact to be proved 
was the manner in which plaintiff was ejected from 
the train. Evidence that the expulsion was wan- 
tonly done was admissible. The conductor was a 
competent witness to prove the manner in which the 
expulsion was made, and he had knowledge of the 
fact. Evidence by the conductor that, when he 
ejected plaintiff, he was indifferent as to the conse- 
quences to him, would have been competent. Dec- 
larations of the conductor, made while in the act of 
the expulsion, which were indicative of malice and 
wantonness, could have been proved, under all of the 
authorities. We are of the opinion, taking the time 
and place in which it was made, the character of the 
act, and all the circumstances surrounding it, that the 
declaration admitted in evidence was so connected 
with the expulsion of the plaintiff as to show that 





what was said on the occasion was the spontaneous 
expression of the thoughts and feelings of the 
conductor at the time the act was done, and to 
characterize the act itself. The conversation occurred 
within a few seconds after plaintiff was put off. The 
conductor leaving the scene, and Johnson approach- 
ing it, they met before the former had passed the 
length ofthe car. The conductor was required to use 
some force, and was necessarily more or less excited, 
The night was dark and stormy. The train was run- 
ning on an embankment three feet high. When 
plaintiff was expelled, he fell upon the ground seven 
feet from. the track, and his leg was broken in two 
places. The evidence tends to prove that, while the 
conductor signaled the engineer to stop the train, 
plaintiff was expelled before it came to astop. In 
these circumstances, almost in the very presence of 
the scene of the expulsion, with the train leaving 
plaintiff in the storm and darkness, the witness ex- 
pressed sympathy for him, and a fear that he had been 
injured, and asked that he be taken on board again, 
In these circumstances, the declaration, which shows 
anger, ill will, and perfect indifference to the result, 
is made by the conductor. I experience no difficulty 
whatever in reaching the conclusion that the decla- 
ration was sufficiently connected with the fact to be 
proved to form a part of the act itself, and to charac- 
terize it. Indeed, to reach any other conclusion, un- 
der the evidence as contained in the record, would re- 
sult in overruling the latest and most carefully con- 
sidered cases of this court, and in setting at naught 
well-established principles of the law of evidenee, as 
declared by the most respectable courts and text 
writers of this country.” 

Recent Decisions on the Subject.—In an action fir 
the death of a fireman on defendant’s locomotive, evi 
dence of declarations of defendant’s servants as to the 
character of the engine, which was alleged to have 
been unsafe, made since the accident, and not being 
in contradiction of the testimony of such servants, is 
admissible. Erie & W. V.R. Co. vy. Smith (Pa.), 
17 Atl. Rep. 448, 125 Pa. St. 259. After an in- 
jury to plaintiff’s intestate, in attempting to alight 
from defendant’s train, the train remained standing 
about ten minutes. *Held, that admissions by the 
conductor, made when the train was half way to the 
next station, that the accident was caused by his neg- 
ligence, were not admissible as part of the res geste. 
Chesapeake & O. Ry. Co. v. Reeves’ Admr. (Ky.), ll 
S. W. Rep. 464. In an action by the widow for the 
wrongful death of her husband through defendant’s 
negligence, statements made by him immediately after 
the accident, that it was caused by his fault, are ad- 
missible on behalf of defendant. Lord vy. Pueblo 
Smelting & Refining Co. (Colo.), 21 Pac. Rep. 148, 12 
Colo. 890. In an action for injuries to a child, the de- 
clarations of the child, made some time after the in- 
jury, are not :dmissible for defendant. City of Brad- 
ford v. Downs (Pa.), 17 Atl. Rep. 884. Statements of 
a passenger who was injured by a fall while leaving 
the train, made about half an hour afterwards, are 
no part of the res geste. Savannah, F. & W. Ry. Co. 
v. Holland (Ga.), 9S. E. Rep. 1040. Declarations a8 
to how an injury occurred, made by one injured by 8 
street car in the middle of a street 80 feet wide, after 
he has risen and walked to the sidewalk, in answer to 
a question ‘What is the matter?’ are not admissible 
as res geste,in an action for such injury. Chicago 
West Div. Ry. Co. v. Becker (Ill.), 21 N. E. Rep. 524, 
128 Ill. 545. In an action for injuries caused by a de- 
fective street crossing, declarations made by a com- 
panion of plaintiff, on driving away from the scene of 





No. 9 


VoL. 


ee 
— 


the acc 
drive 0 
doing 
Austin 
Inana 
receive 
he gut 
dent, a 
dence, 
remove 
dent hi 
as to b 
made ¢ 
Cass A 
Mo. 16 
damag 
pany ¢ 
of the 
he was 
from v 
part of 
y. Bu 
Plainti 
train, t 
broke | 
bound 
that hi: 
and re 
reache 
cries, ¥ 
missib! 
W. Ry. 
257. In 
plainti: 
engine’ 
as 80 
“they 
missib] 
cago, } 
In an | 
caused 
that th 
relativ 
hour b 
sible a: 
Lester 
Tations 
minute 
who v 
from u 
nile 01 
the de 
gestae, 
the en; 
11 Pac. 
injurie 
fendan 
lying « 
after 1 
part of 
(Pa.), 
having 
engine 
stoppe 
Tennis 
(Kan.) 
made 
sponta 
of ho 
explai: 
itself, 
&D.B 


Vou. 40 CENTRAL LAW JOURNAL. 169 








the accident, that he urged plaintiff not to attempt to 
drive over the crossing, but the plaintiff insisted on 
doing so, are not admissible as res gestae. City of 
Austin v. Ritz (Tex.), 9S. W. Rep. 884, 72° Tex. 391. 
In an action for the death of a boy, caused by injuries 
received under a horse car, his declarations as to how 
he gut under the car, made at the scene of the acci- 
dent, and when first picked up, are admissible in evi- 
dence, but his declarations made after he had been 
removed, and the persons connected with the acci- 
dent have separated, and in answer to his questions 
asto how he gotinjured, are inadmissible, though 
made only a short time after the accident. Leahey v. 
Cass Ave. & F.G. Ry. Co. (Mo.), 10S. W. Rep. 58, 97 
Mo. 165. In action by an administrator to recover 
damages for the negligence of defendant railroad com- 
pany causing the death of his intestate, declarations 
of the decedent which were made immediately after 
he was injured, and while he was being extricated 
from ueder the wheels of the car, are admissible as 
part of the res geste. Louisville, N. A. & C. Ry. Co. 
y. Buck (Ind.), 19 N. E. Rep. 453, 116 Ind. 566. 
Plaintiff alleged that in getting off of defendant’s 
train, through the fault of the defendant, he fell and 
broke his leg. It appeared that after the accident he 
bound up his broken leg and cried for help. Held, 
that his account of the manner of his leaving the train 
and receiving the injury, given to a person who 
reached him about half an hour after first hearing his 
cries, was no part of the res gestae, and was not ad- 
missible evidence in his own behalf. Savannah, F. & 
W. Ry. Co. v. Holland (Ga.), 10 S. E. Rep. 200, 82 Ga. 
257. In an action against a railroad company for killing 
plaintiff’s child on a bridge, a declaration by the 
engineer, immediately after stopping the train, 
as soon as it had crossed the bridge, that 
“they had whistled enough for them,” is ad- 
missible as part of the res gestae. Hooker v. Chi- 
cago, M. & St. P. Ry. Co. (Wis.), 44.N. W. Rep. 1085. 
Inan action for the death of a locomotive engineer, 
caused by the track being out of line and so spread 
that the car rolled off, a statement of a track-walker 
relative to the condition of the track, made half an 
hour belore the accident, to the section boss, is admis- 
sible as part of the res gestae. Texas& P. Ry. Co. v. 
Lester (Tex.), 12 S. W. Rep. 955, 75 Tex. 56. Decla- 
rations of the engineer of a railroad train, made five 
minutes after an accident occurred, and after a child 
who was run over by the train had been removed 
from under the car, and carried away a quarter ofa 
mile or more, are not admissible in evidence against 
the defendant railroad company, as part of the res 
gestae, for the purpose of showing the negligence of 
the engineer. Durkee vy. Central Pac. R. Co. (Cal.), 
ll Pac. Rep. 130, 69 Cal. 583. In an action for personal 
injuries received by plaintiff while alighting from de- 
fendant’s train, a declaration made by plaintiff while 
lying on the platform where he fell, immediately 
after the train passed, is admissible in evidence as 
part of the res gestae. Pennsylvania R. Co. v. Lyons 
(Pa.), 18 Atl. Rep. 759, 129 Pa. St. 118. The deceased 
having been run over by a train, declarations of the 
engineer are not res gestae when made after he had 
stopped the train and five minutes after the accident. 
Tennis v. Interstate Consolidated Rapid Transit Co. 
(Kan.), 25 Pac. Rep. 876. Declarations of deceased, 
made five minutes or more after the accident, not 
Spontaneously, but in answer to the question 
of how it happened, and not illustrating or 
explaining or receiving support from the transaction 
itself, do not form part of the res geste. Richmond 
&D. R. Co. v. Hammond (Ala.), 9 South. Rep. 577. In 





an action against an elevated railway company for in- 
juries toa passenger alleged to have been sustained 
by the acts of one of its conductors, declarations of 
the conductor at the time of the accident that he was 
sorry he had ‘“‘done” it were competent, as tend- 
ing to explain the nature of the act complained of. 
Koetter v. Manhattan Ry. Co., 13 N. Y. Rep. 458, 59 
Hun, 628. In an action against a street railroad com- 
pany for injuries caused by a car running over plaint- 
iff, statements made by the driver just after the car 
had stopped, and while plaintiff was still under it, 
are admissible as part of the res geste. Quincy Horse 
Ry. & C. Co. v. Gnuse (Ill.), 27 N. E. Rep. 190. A 
passenger having, on alighting from a train on a dark 
night, fallen into a pile of wood, his statement that 
the conductor make him get off where he fell, made 
within fifteen minutes, while he was still uttering 
groans and exclamations of pain, is admissible as 
res geste. International & G. N. R. Co. v. Smith 
(Tex.), 148. W. Rep. 642. In an action against a rail- 
road company for the killing ofa child, evidence as 
to what the engineer said about the accident within a 
few minutes after the child was killed is admissible as 
part of the res geste. Hermes v. Chicago & N. W. 
Ry. Co. (Wis.), 50 N. W. Rep. 584, 80 Wis. 590. In an 
action against a railroad company for injuries 
to passenger in alighting from a train, it was 
proper to show that a brakeman on the train re- 
marked jat the time of the accident that ‘‘it beats 
hell; they cannot stop long enough to let people get 
off.” Omaha & R. V. Ry. Co. v. Chollette (Neb.), 59 
N. W. Rep. 921. Declarations of the transfer agent of 
defendant street railway company, made a few 
moments after an accident to a passenger on the street 
car, are inadmissible as part of the res geste. Metro- 
politan R. Co. vy. Collins, 1 App. D. C. 383. In an ac- 
tion against a railroad company for injuries alleged 
to have been caused by the defective condition ofa 
locomotive engine, declarations as to the condition of 
the engine by engineers in charge of it, made at 
various times from six hours to five months before 
the accident, are inadmissible in evidence against the 
company, not being part of the res geste. Louisville 
& N. R. Co. v. Stewart (U.S.C. C. of App.), 56 Fed 
Rep. 808, 6 C. C. A. 147, 9 U. S. App. 464. 








CORRESPONDENCE. 


QUERY—RIGHTS OF CREDITORS. 


To the Editor of the Central Law Journal: 

I would like to have the views of your numerous 
subscribers upon this proposition: A and B, who 
are the wives of C and D, are engaged in the mercan- 
tile business under the firm name of A&Co. They 
fail, and convey to an assignee all their stock of 
goods, real estate, etc. A receiver is afterwards ap- 
pointed by the court upon the petition of creditors, 
and sells the property heretofore conveyed to him in 
his capacity as assignee, as such receiver. At this 
sale, some of the creditors appear and bid in this prop- 
erty, which they then turn over to the husbands of A 
and B and to C, who begin business thenin their own 
name. These creditors then agree to supply this new 
firm with money with which to carry on this business, 
and take a mortgage to secure them for what the firm 
of A and B owed him when they failed. The stock 
they turn over to the new firm, and also to cover the 
amount of advances to be made by them. This mort- 
gage is given by this firm (who are the husbands of A 
and B) and who had entire contro] of the business. 
of their wives A and B and managed the affairs as 
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though it were their own. The other creditors of A 
and B come into court, show to the court that the re- 
ceiver has sufficient funds to pay their claims, and 
ask for an order of distribution. The order is made, 
placed upon the record, and signed by the court, and 
on the morning after this order is placed upon the 
record, these other creditors who have bid in this 
property at the receiver’s sale and secured themselves 
for their old debt the stock which they have turned 
over to this new firm, as well as for future advances 
to be made, come into court, and without asking that 
the former decree for distribution be set aside, va- 
cated, or reopened, asked the court to allow them to 
come in and participate in this distribution. Their 
claims are considerably more than those of all the 
other creditors who have asked for and obtained an 
order for distribution, and the court refuses to allow 
them to come in upon the grounds that they have 
gone ahead and amply secured themselves to the ex- 
clusion of all the other creditors,and they must first ex- 
haust their remedy against this security, before they 
would have a right to resort to these funds in the re- 
-ceiver’s hands to the exclusion of the smaller credit- 
ors who had obtained the decree. I would like to 
know, whether or not these creditors, after going 
ahead and securing themselves for the amount of their 
claim, have aright to appear in court for the first 
time, and ask that the money which they paid the re- 
ceiver for this property, and for which they have se- 
cured themselves, be distributed and paid in part to 
them as though they were an unsecured creditor, 
without first having shown to the court that they had 
exhausted their remedy under their mortgage. 2d. 
Admitting that they had a right to participate ina 
distribution of these funds, could they be heard at all 
after- the order for a distribution has been placed 
upon the record and signed by the court, without 
first moving to have the decree set aside, and asking 
to be allowed to join in this petition, and participate. 
Could the court entertain their petition asking that 
they be allowed to participate in this distribution, 
until his former order had, for good cause shown, 
and upon the application of petitioners, been re- 
opened or set aside? I would like to hear this ques- 
tion discussed. J. E. GATEWOOD, JR. 








JETSAM AND FLOTSAM. 


CONTRACTS IN RESTRAINT OF TRADE. 

The case of Thorsten Nordenfelt v. The Maxim 
Nordenfelt Co. (1894, Ap. Cas. 535) comes in happy 
season to clear up the subject of contracts in restraint 
of trade, which the course of recent judicial opinion 
in England had left in a rather dubious condition. In 
Rousillon v. Rousillon (1880, 14 Ch. D. 351), Fry, J., 
said: “‘Itis urged that over and above the rule that 
the contract shall be reasonable, there exists another 
rule, namely, that the contract shall be limited as to 
space. * * * ITadhere to those authorities which 
refuse to recognize this latter rule.’ In Davies v. 
Davies (1887, 36 Ch. D. 359), the court went out of 
their way to discuss this point, though not involved 
in the decision of the case. Cotton, L. J., said the 
rule was that “‘ifa covenant is in any way limited, 
either sufficiently as regards space, or sufticiently as 
regards time, then it will not be considered as an ab- 
solute restraint of trade, and then the question as to 
whether the limit is reasonable will come into con- 
sideration.” But “the law does not allow an abso- 
solute covenant to give uptrade.” Fry, L. J., how- 
ever, stuck to his old view, while Bowen, L. J., did 





not express a decided opinion either way. In Badische 
Anilin und Soda Fabrik v. Schott, Segner, & Co, 
(1892, 3 Ch. D. 447), and the court showed its strong 
approval of the view advanced by Cotton, L. J., in 
Davies v. Davies. 

In Nordenfeldt v. Nordenfeldt Co., however, al- 
though the only point involved was whether a cove. 
nant not to engage in a certain occupation for twenty. 
five years was good, the Lords not only decided that it 
was, but also asserted that the only test was reason- 
ableness, 7. ¢., that the covenant should not exceed 
what the protection of the covenantee required. Lord 
Herschell says (p. 548): ‘I think that a covenant «+: 
must be valid where the full benefit of the purchase 
cannot be otherwise secured to the purchaser.” Lord 
Ashbourne remarks (p. 558): “I do not regard the 
distinctions of any practical importance, because, as 
in the present case, the inquiry as to the validity of all 
covenants in restraint of trade must now ultimately 
turn upon whether they are reasonable, and whether 
they exceed what is necessary for the fair protection 
of the covenantees.” This sentiment appears to have 
been that of most of the Lords, and may now, it would 
seem, be regarded as the settled law of England. 








BOOK REVIEWS. 


RICE’S AMERICAN PROBATE LAW AND PRACTICE. 

This large volume of nearly eight hundred pages 
contains a comprehensive discussion of the legal prin- 
ciples governing the devolution of property, the exe- 
cution, interpretation and proof of wills, the issuance 
and revocation of letters testamentary and of admin- 
istration and the relations subsisting between guard- 
ian and ward, together with special chapters on juris- 
dictional subjects, the methods of procedure applicable 
to the proponent’s or contestant’s case, accounting be- 
fore the court, evidentiary rules, and many other 
related topics. The author has given us heretofore an 
acceptable work on the rules of evidence. It may be 
said of the present treatise that it is exhaustive and 
that the author seems to have spared no labor to that 
end, and that all the authorities on the subject have 
been diligently collected and reviewed. It is evident 
that the practitioner in the line of probate law will 
find it a valuable book of reference. It is not, as the 
author candidly admits, argumentative or metaphysi- 
cal, though many questions of doubtful solution are 
interestingly discussed but it may be said to be more 
an attempt to state the condition of the law as dis 
closed by the recent adjudications of our probate 
courts. The only criticism that may be offered isin 
the manner in which the cases have been cited, viz: 
in the body of the text, instead of foot notes. But 
that is a consideration more of convenience and taste 
than of substantial work. Published by Matthew 
Bender, Albany, N. Y. 








HUMORS OF THE LAW. 


The seat of a juryman absent from the court was 
taken possession of by a dog. The judge, addressing 
one of the counsel said: ‘You see, Mr. Bosworth, the 
jurymen’s seats are all occupied; are you ready to 
proceed?” The lawyer raised his glasses to his eyes 
and, after a brief survey of the jury box, made the 
witty reply: ‘“*Your honor, that fellow might do fors 
judge, but I should hate to trust him fora juryman.” 
The judge joined heartily in the laugh that followed. 





CALIF 
COLO! 
DELA 
IDAH¢ 
ILLIN: 
INDIA 
Iowa 
MaRY 
Mass: 
MICH! 
10 
MINN 
MissI 
NEBR 
NEVA 
Nor? 
OHIO 
OREG 
RHOL 
SOUT! 


CENTRAL LAW JOURNAL. 


171 








WEEKLY DIGEST 
01 ALL the Current Opinions of ALu the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions. 


CALIFORNIA......-- 3, 16, 20, 28, 42, 44, 52, 56, 57, 69, 78, 116 
SEAMED, sc necctceases enue -.2, 12, 51, 68, 80, 87, 104, 112, 113 
MARS . cccccsvigden s6setc06es reece | YF 
IDAHO 71, 109, 119 
SERSHOEB. 000 ccces 14, 26, 39, 46, 55, 72, 75, 79, 101, 103, 105, 106 
INDIANA........7, 8, 17, 27, 43, 50, 62, 64, 66, 67, 76, 89, 93, 95 
BOWA .cccccccccsccces stoveccoete enobnvetpaserde coccoccoeses 1,5 
MARYLAND .......00. $060dse: .casnceaeneeneder cnn 
PEASEACHUGETTS » 000 eccccvesce céecve gobo ebeses 18, 33, 86 
MICHIGAN, 10, 21, 22, 24,53, 60,61, 70, 73, 83,92, 94, 96, 97, 
102, 107, 110, 111 
MINNESOTA cows cocccecccoe cece osecesoce, WM Gey SEO 
MISSISSIPPI.... coccccceccoces db, 06, 4, G2 114 
NEBRASKA. .0..sccccescccccccces o ccccccscccccs ceccec ceccces BQ 
NEVADA oe secccccccccs cocsccensosocessosesOe 
NORTH DAKOTA... -cecesceee seuss oe 
onbsbe te ebesesenosesameneeth eee aee 
OREGON.......- Seve cceseseneeseeenesen Ges eeeeee. 9, 84, 88 
RHODE ISLAND 000 ccccccccce coccecccccccccccccscccccosccoshd 
SOUTH DAKOTA...... cosocvcoclle 
TEXAS, 6, 11, 25, 29, 31, 32, 35, 36, 38, 41, 54, 59, 63, 74, 85, 90, 
* 91, 98, 99 


Stee seeeseeeeeeeresesereeee® 


1. ACCIDENT INSURANCE—Death by Shooting.—Where, 
inan accident policy, it appears thatthe insured was 
killed by a pistol shot, the burden is on the insurer to 
show that the shot was not accidental.—JONES V. 
UNITED STATES MOUT., ETC., CO., lowa, 61 N. W. Rep. 485. 


2, ACCOUNTING—Minirg on Shares.—In an action to 
compel a disclosure and an accounting undera con 
tract for mining a certain property on shares, where 
defendant admits the contract, and alleges that 
‘plaintiff had failed and refused to keep or perform 
the terms or conditions of said agreement on his part,” 
and so had forfeited his rights thereunder, the burden 
ison defendant to show such failure.—BLILEY Vv. 
WHEELER, Colo., 38 Pac. Rep. 603. 


3. ADMINISTRATION — Allowance to Widow.—Under 
Code Civil Proc. § 1466, which confers on the court 
power to make reasonable allowance out of the estate 
for the maintenance of the family, the court may make 
such allowance without first setting apart a home- 
stead, as authorized by section 1465,and determining 
that itis sufficient for the widow’s support.—IN RB 
GaRRITY’s ESTATE, Cal., 38 Pac. Rep. 628. 


4. ADMINISTRATORS — Appointment by Fraud.—Let- 
ters of udministration granted to the second son of 
decedent upon the representation that he isthe only 
son, will be revoked for fraud, notwithstanding the 
eldest son may since have filed a renunciation of his 
right to the appointment.—LuTz v. MAHAN, Md., 30 
Atl. Rep. 645. 


5. ALTERATION OF INSTRUMENT — Filling up Blank 
Note.—Where a person induces another to sign a paper 
containing no writing, and which is to be used merely 
as a means of identifying the signer, who does not in- 
tend to execute a note or contract of any kind, and 
then fills out the blanks so as to make the paper a note, 
the note will be void even in the hands of an innocent 
holder.—FirsT NAT. BANK OF GRAND HAVEN V. ZEIMS, 
Iowa, 61N. W. Rep. 483. 





6. APPEAL BOND.—The omission of the number of the 
case, and the names of allthe parties to the judgment, 
from the bond on appeal from a justice court, is nota 
fatal defect.—FARROR V. DOWD, Tex., 28S. W. Rep. 
919. 


7. APPEAL BY ONE OF SEVERAL JUDGMENT DEFEND- 
ANTS.—Where, in partition, part of defendants file a 
cross-complaint, claiming all the land, against plaint- 
iff and their codefendants, and obtain a decree in their 
favor, such codefendants must be made coappellants 
on an appeal by plaintiff from such decree.—BENBOW 
Vv. GARRARD, Ind., 39 N. E. Rep. 162. 


8. APPEAL BY ONE OF TWO JUDGMENT DEFENDANTS.— 
Where, in an action against a judgment plaintiff anda 
judgment defendant, the decree requires the latter to 
pay part of such judgment to plaintiffs, the’ judgment 
defendant must be made a coappellant, and not an ap- 
pellee,on appeal by such judgment p aintiff.—-Woop 
v. CLITES, Ind., 39 N. E. Rep. 160. 


9. APPEAL FROM JUSTICE—Service of Notice.—Under 
Hill’s Code, § 2119, which provides that notice of appeal 
from a judgment of a justice shall be served upon the 
adverse party, a notice served on his attorney is suffi- 
cient.—LEWIS & DRYDEN PRINTING CO. V. REEVES, 
Oreg., 38 Pac. Rep. 622. 


10. ASSOCIATION — Dissolution.—Where a voluntary 
society dissolves before the expiration of a lease ofa 
hall, the lease becomes the property of the members, 
who may exercise it jointly.—SOMMERS V. REYNOLDS, 
Mich., 61 N. W. Rep. 501. 


11. ATTACHMENT — Assignment of Community Prop- 
erty.—Where a husband, who has been trading in his- 
wife’s name, directsthe wife to execute,in her own 
name, an assignment of the community property for 
the benefit of creditors, thé assignment so executed is 
binding as against his attaching creditors.—WETZEL. 
v. Srmon, Tex., 288. W. Rep. 942. 


12. BANKS AND BAaNKING—Collection.—Where a ven- 
dee, in payment, makes a draft upon bank A, not men- 
tioning therein the vendor’s name, and delivers it to. 
bank B for collection, with instruction thatthe pro- 
ceeds thereof are to be paid the vendor, which gives- 
its receipt therefor, marked ‘‘For collection,” and 
then transmits the draft with the same instructions to 
bank C, the receipt given by bank B was, in an action: 
by the vendor against bank C for the amount of the 
draft, competent evidence.—GERMAN NAT. BANK OF’ 
DENVER V. WINTERS, Colo., 38 Pac. Rep. 607. 


13, BOND — Execution of Instrument.—In order to 
charge one whe can neither read nor write with lia- 
bility on a written instrument, it must be shown that 
the contents of the paper were fairly read or explained. 
to him.—GREEN v. MALONEY, Dela., 30 Atl. Rep. 672. 


14. BUILDING AND LOAN ASSOCIATION — By-Laws.— 
A by-law of a building and loan association providing 
that no share of stock ‘‘shall be transferred while any 
debt, penalty, or due of any kind against the owner 
thereof may remain unpaid,” creates a lien in favor of 
the association for any debt due it from the stock- 
holder, as against him and his assignee for the benefit 
of creditors, whether the stock stands in his name, or 
has merely been assigned to him by the former owners. 
—WETHEREL V. THIRTY-FIRST ST. BUILDING & LOAN. 
Ass’N, LL, 39 N. E. Rep. 143. 


15. COMBINATION BY INDIVIDUALS. — A refusal by a 
number of pilots who own and operate their own boat, 
and, who have the boat properly manned, to allowa 
pilot designated by the pilot commissioners to cruise 
on her, is not a combination to prevent a person from. 
executing the duties of a pilot, within Act April 5, 1881, 
providing for the forfeiture of the license ofa pilot 
entering into such a combination.—MORRIS V. BOARD: 
OF PILOT Com’RS, Dela., 30 Atl. Rep. 667. 


16. CONFLICT OF LAWS — Perpetuities.—The disposi- 
tion of personal property is governed by the law of the 
domicile of the owner, anda trust of personal prop- 
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erty, created by a will which is valid by the law ofa 
foreign State which was testator’s domicile, may be 
enforced in California, though the will would be in- 
valid under the latter’s statute relating to restraints 
on the power of alienation.—WHITNEY V. DODGE, Cal., 
38 Pac. Rep. 636. 


17. CONSTABLE—Liability on Official Bond.—Where a 
constable, while acting as such, wrongfully kills a per- 
son, he is liable tothe person injured, on his official 
bond.—STATE Vv. WALFORD, Ind., 39 N. E. Rep. 162. 


18. CONSTITUTIONAL Law — Control of Parks.—The 
legislature may limit the use of a public park by pro- 
‘hibiting addresses to be delivered therein.—COMMON- 
‘WEALTH V. DavVISs, Mass., 39 N. E. Rep. 113. 


19. CONSTITUTIONAL Law—Game Law.—Section 15, ch. 
124, Laws 1693, prohibiting the taking of fish (with cer- 
tain specified exceptions) in any other manner than 
by angling for them with hook and line, is valid.— 
STATE V. MROZINSKI, Minn., 61 N. W. Rep. 560. 


20. CONTRACT—Breach by Contractor.—Non-payment 
of an installment due under a building contract is such 
a breach of the contract as will justify the contractor 
in leaving the work.—GOLDEN GaTE LUMBER CO. V. 
SAHRBACHER, Cal., 38 Pac. Rep. 635. 


21. CONTRACT—Escrow—Unfulfilled Conditions.—The 
delivery of a contract signed and placed in escrow 
without fulfillment of the conditions of the escrow, is 
void.—DAVIS V. KNEALE, Mich.,61 N. W. Rep. 508. 


22. CONTRACT—Orders—Acceptance.—An acceptance 
of an order, ‘‘Accepted when B’s lien is satisfied,” is 
not an absolute agreement to pay the full amount of 
the order after such lien has been satisfied, but merely 
‘to pay the order tothe extent of the amount due the 
person drawing the order, after deducting B’s lien, if 
any.—TYLER v. STACK, Mich., 61 N. W. Rep. 496. 


23. CONTRACT—Storage—Rates of Charge.—In the ab- 
sence of special contract, the fact that the storage 
charges sued for had been uniformly imposed was ad- 
missible to show that defendant agreed to pay them. 
—PLANTERS’ COMPRESS & WAREHOUSE CO. V. IREYS, 
Miss., 16 South. Rep. 386. 


24; CONTRACT TO LEASE—Damages.—Where a person 
contracts to lease at a certain rent land which he does 
not own, and hence he is unable to perform the con. 
tract, the measure of damages is the loss of the bar- 
gain,—that is, the difference between the rent agreed 
on and the actual rental value of the premises.— 
KNOWLES V. STEELE, Minn., 61 N. W. Rep. 557. 


25. COURTS—Fraudulent Jurisdiction.—To defeat the 
jurisdiction of a court, where the case stated in 
ithe petition is within it, the jurisdictional allegations 
must have been “fraudulently” made, for the purpose 
of conferring jurisdiction.—GuLF, C. & 8. F. Ry. Co. v. 
WILM, Tex., 28S. W. Rep. 925. 


26. CouRTS — Jurisdiction—Term.—A court has no 
jurisdiction, without the consent of both parties, to 
try an issue in the cause before the term to which the 
writ is returnable.—HECHT V. FELDMAN, III., 39 N. E. 
Rep. 121. 


27. CRIMINAL Law—Appeal by State.—Where one of 
several persons jointly indicted as acquitted, and the 
Supreme Court, on appeal by the State, cannot deter- 
mine from the record whether or not the only appel- 
lee brought into such court is the defendant acquitted, 
the appeal will not be entertained. Under Sup. Ct. 
Rule 6, requiring the ‘‘ftull names of the parties” to be 
stated inthe assignment of errors, an appeal by the 
State from a judgment in a criminal case against sev- 
eral persons jointly indicted, wherein only one of 
such defendants is made appellee, and the absence of 
his codefendants is in no way accounted for, will be 
dismissed.—STaTE Vv. HODGIN, Ind., 39 N. E. Rep. 161. 


28. CRIMINAL Law—Appeal—Evidence.— On trial for 
forgery of a note, where, to show a guilty intent, 





other alleged forged notes were admitted in evidence 
on proof of extrajudicial confessions by defendant 
that they were forged by him, and the only objection 
made was that the notes were incompetent, imma. 
terial, and irrelevant, the objection that sufficient 
foundation for their admission was not laid cannot be 
made for the first time on appeal.—PEOPLE V. Batgp, 
Cal., 38 Pac. Rep. 633. 


29. CRIMINAL LAW—Assault with Intent to Kill.—Ing 
prosecution for assault with intent to murder, the 
mere fact that defendant was at too great a distance 
to kill the prosecuting witness when he shot him, doeg 
not conclusively prove the absence of intent to kill.— 
EVANS V. STATE, Tex., 28S. W. Rep. 948. 


30. CRIMINAL LAW—Assault with Intent to Ravish,— 
In a prosecution for an assault with intent to ravish 
and carnally know a female child under the age of 
consent (Cr. Code, § 12), the fact that the intention of 
the prisoner, at the time of the assault proved, was 
to have carnal knowledge of the prosecutrix with her 
consent, and not otherwise, is immaterial.—HBap y, 
STATE, Neb., 61 N. W. Rep. 494. 


31. CRIMINAL LAW—Change of Veune—‘‘Prejudice.”— 
Code Cr. Proc. art. 578, providing for a change of 
venue when there exists “so great a prejudice against” 
the accused as to preclude a fair trial, refers to a 
“prejudice” which may exist either as against the ac- 
cused himself or by reason of a prejudgment of his 
cause.—RANDLE V. STATE, Tex., 288. W. Rep. 953. 


382. CRIMINAL LAaw—Confessions.—A warning by the 
sheriff to defendant, in the presence and hearing of 
his deputy, is equivalent toa warning by‘the deputy, 
so as to render a’confession to the latter admissible in 
evidence.—BALDWIN V. STATE, Tex., 28 S. W. Rep. 91. 


33. CRIMINAL LAaw—Election between Counts.— No 
exception lies to the refusal of the court at the close 
of the prosecution, to compel the commonwealth to 
elect upon which of several counts of indictment it 
will proceed.—_COMMONWEALTH V. SMITH, Mass., 39 N. 
E. Rep. 111. 


34. CRIMINAL LAw—Homicide.— Where the eyewit- 
nesses to the homicide were the defendant, his code- 
fendant (from whom he had obtained a severance) and 
his sister, and the two former testified in his behalf, 
defendant was not prejudiced by the State’s refusal to 
introduce said persons as its witnesses. — HALE V. 
STATE, Miss., 16 South. Rep. 387. 


35. CRIMINAL LAaw—Homicide —‘‘Threats.”—The fact 
that threats had been made against a defendant under 
an indictment for murder, by his victim, indicativeot 
a motive on the part of the latter to take defendant's 
life, will not render his crime one without express 
malice, and so bailable.—Ex PARTE TAYLOR, Tex., 8 
S. W. Rep. 957. 


36. CRIMINAL LAW—Instructions.—Whether a witness 
is an accomplice is a question of fact, and the court is 
not required to affirmatively charge that he is an [ac- 
complice.—DILL V. STATE, Tex.,28S. W. Rep. 950. 


87. CRIMINAL PRACTICE—Embezzlement.—In a prose- 
cution for embezzlement under our statute, it is neces- 
sary to allege the ownership of the property embez- 
zled, and prove the same as alleged.—StTaTE V. COL- 
Lins, N. Dak., 61 N. W. Rep. 467. 


88. CRIMINAL PRACTICE—Perjury.—An indictment for 
perjury, which alleges that defendant made a state- 
ment, ‘“‘which said statement willfully false,” and 
known by defendant to be false, is not invalid be- 
cause of the omission of the verb ‘‘was” before ‘‘will- 
fully.”—CHASE V. STATE, Tex., 28S. W. Rep. 952. 


39. DECEIT — Mercantile Agency. — Where a retail 
merchant makes an untrue statement of his affairs to 
a mercantile agency, and the latter transmits to 4 
wholesale firm a statement still more favorable t 
the retail dealer,and the wholesaler sells to there 
tailer, and is unable to collect from him, the latter is 
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not liable for deceit, since the credit was givenona 
statement which was different from the one furnished 
by him.—WACHSMUTH V. MARTINI, Ill., 39 N. E. Rep. 
129. 

40. DEED—Notice— Bona Fide Purchaser.—One who 
purchases land after having seen on the records a 
prior instrument purporting to convey the same land, 
but not acknowledged or proved as required by law, 
is not a bona fide purchaser without notice.—WvobDs Vv. 
GARNETT, Miss., 16 South. Rep. 390. 

41. DEPOSITION — Failure to Answer. — Interroga- 
tories in a deposition of a party to an action will not 
be taken as confessed, on his refusal to answer, un- 
less the refusal was willful.—RUSHING V. WILLIS, Tex., 
288. W. Rep. 921. 

42, DivorncE—Change of Venue.—In an action for di- 
yorce, it is error to postpone the hearing of defendant’s 
motion for achange of venue to the county in which 
he resides till after a motion for temporary alimony is 
heard.—HENNESSY V. NICOL, Cal., 38 Pac. Rey. 649. 


43. DRAINAGE—Repairs of Drain.— Elliott’s Supp. § 
1198, provides that the cost of repairs shall be appor- 
tioned on the land adjudged benefited by the construc- 
tion of the drain, “in like proportion” as benefits 
were assessed against the land for the construction of 
the work: Held, that assessments for repairs are to be 
assessed in proportion to the benefits received there- 
from, and not merely in proportion to the amount as- 
sessed for the construction of the drain.— PARKE 
County COAL Co. Vv. CAMPBELL, Ind., 39N. E. Rep. 
149. 

44, EJECTMENT.—In an ordinary action of ejectment, 
the fact that plaintiff’s title is derived through a pur- 
chase under mortgage foreclosure does not entitle him 
to the relief proper in case he had sought a writ of as- 
sistence underthe decree of foreclosure. — HYDE Vv. 
BOYLE, Cal., 38 Pac. Rep. 643. 


45. ELECTION CONTEST — Constitutional Law. —Sec- 
tion 188 of the election law (Gen. Laws 1693, ch. 4), pro- 
viding for the appointment of three persons to ex- 
amine and inspect the ballots, applies to contests for 
legislative offices; also, that it is not in conflict with 
section 3, art. 4,of the constitution, providing that 
each house shall be the judge of the election of its own 
members; also, that certiorari will lie to review the ac- 
tion of the District Court in refusing to appoint per- 
sons to examine and Inspect the ballots.—STaTE v. 
DISTRICT COURT SEVENTH JUDICIAL DISTRICT, Minn., 
61N. W. Rep. 553. 

46. EMINENT DOMAIN—Elevated Road.— Where a city 
councilis by statute authorized ‘‘to provide for the 
location of any railroad’ within the city limits, and 
“to pass all ordinances proper or necessary to carry 
into effect the powers granted,” an ordinance giving a 
railroad the right to construct its road alonga cer- 
tain route, subject to certain restrictions and limita- 
tions, is, when formerly accepted by the railroad com- 
pany, as binding upon the company as a statute.—’ 
TupoRV. CHICAGO & S. S. RAPID TRANSIT R. Co., Ill. 
39N. E. Rep. 136. 

47. EQUITABLE ASSIGNMENT — What Constitutes. — 
Where plaintiffs authorized defendant to collect rents, 
and with them to pay plaintiffs’ creditors, an order 
given defendant by such creditors, after they were 
paid, to pay the balance of the rents over to one of 
the plaintiffs, is not an equitable assignment of such 
balance to said plaintiff.—CRAFTS Vv. SWEENEY, R. I., 
30 Atl. Rep. 658. 


48. EQUITABLE JURISDICTION — Wills —Statutes. — A 
court of equity has jurisdiction of all matters in dis- 
pute between any and all parties to an action thead- 
judication of which may affect the integrity of a trust 
fundin which all are interested, though the contro- 
versy us between some of them may be of a legal na- 
i acre Vv. DARLINGTON, Dela., 30 Atl. Rep. 


49. Equity — Disputed Boundaries.—Equity has no 
jurisdiction of the question of disputed boundary 





lines, in the absence of some equitable circumstance 
arising from the acts of the parties.—HUMBOLDT CouNn- 
TY V. LANDER COUNTY, Nev., 38 Pac. Rep. 578. 

50. ESTOPPEL BY DEED—Mortgage.—A husband and 
wife, owners of land as tenants by the entirety, made 
a joint mortgage of it, with covenants of warranty, to 
secure the husband’s debt, the mortgagee believing 
the title to be in the husband alone. The husband and 
wife then conveyed to a third party, who reconveyed 
to the husband, and afterwards, by a similar process, 
the husband and wife became tenants by the entirety: 
Held, that the want of title in the husband at the time 
of the execution of the mortgage was cured by the 
subsequent vesting of the title in him alone, and that 
the title of the mortgagee was not affected by the sub- 
sequent conveyance.— THALLS V. SMITH, Ind., 39 N. E. 
Rep. 154. 

51. EVIDENCE—Proof of Handwriting.—Execution of 
a written contract was sufficiently proved where a 
witness testified that he was familiar with the hand- 
writing of the person by whom it purported to be exe- 
cuted, and that the, signatures were in said person’s 
handwriting.— HINCHMAN V. KEENER, Colo., 38 Pac. 
Rep. 611. 

52. EXECUTION— Redemption—Assignee.— The right 
of ajudgment debtor to redeem land sold under the 
judgment is not affected by the fact that he did not 
have title to the land, nor that he had conveyed part 
of it after the judgment was entered. — SOUTHERN 
CALIFORNIA LUMBER CO. Vv. MCDOWELL, Cal., 38 Pac. 
Rep. 627. 

53. FRAUDS, STATUTE OF — Sale of Land.—Under 2 
How. St. § 6181, which provides that any contract for 
the sale of land shall bein writing, and section 6183, 
which reads, “Nothing in this chapter contained shall 
be construed to abridge the powers of a court of chan- 
cery to compel the specific performance of agreement 
in case of part performance of such agreements,” the 
possession of land under an oral agreement to convey 
cannot beset up asa defense in an action at law, by 
one holding the legal title, for the possession thereof. 
—BARTLETT V. BARTLETT, Mich., 61 N. W. Rep. 500. 


54. FRAUDULENT CONVEYANCES.—In an action fora 
wrongful seizure of goods on execution, where de- 
fendant claimed that the goods, though in the posses- 
sion of plaintiff, belonged to the judgment debtor, as 
having been paid for by him, it was proper to charge 
that the parties who paid for the goods were the owners 
thereof, though the goods were bought in the name of 
another person.—HUDSON Vv. WILLIS, Tex., 28 8. W. 
Rep. 913. 

55. FRAUDULENT CONVEYANCE—Creditors’ Bill by Ad- 
ministrators.—An administrator has no right to bring 
suit inthe nature of a creditors’ billto set aside as 
fraudulent conveyances made by his intestate.—Ma- 
JOROWICZ V. PAYSON, IIl., 89 N. E. Rep. 127. 

56. GIFT — What Constitutes.—The apprehension of 
death from some present disease or impending danger 
is essential to the validity of a gift causa mortis.—ZEL- 
LER V. JORDAN, Cal., 38 Pac. Rep. 640. 


57. HOMESTEAD—Entry.—A homestead entry is valid 
though the house in which the person making the en- 
try is at the time living is a short distance outside the 
land entered, he having believed that it was on the 
land entered, and having moved onto it as soon as the 
true boundaries were discovered.—WORMOUTH V. 
GARDNER. Cal., 38 Pac. Rep. 646. 

58. INJUNCTION — Restraining Enforcement of Void 
Ordinance.—A court of equity has jurisdiction to en- 
join the enforcement of avoid ordinance at the suit 
of a person whose interests will be injuriously affected 
by enforcement.—DEEMS v. MAYOR AND CITY COUNCIL 
OF BALTIMORE, Md., 30 Atl. Rep. 648. 

59. INSURANCE—Defense.—In an action on a fire policy, 
defendant cannot show, under a general denial, the 
willful burning ofthe property by plaintiff.—ALamo 
FIRE Ins. Co. V. HEIDEMAN MANUF’G CO., Tex., 28 8. W. 
Rep. 910. 
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60. INTOXICATING LIQuORS—Illegal Sales—Instruc- 
tions.—On a trial for violating the local option law by 
selling lager beer, witnesses testified that, at the place 
and time charged, they obtained lager beer. Others 
testified that they obtained hop pop, and that they did 
not know it was intoxicating: Held, that it was error 
to refuse to charge that, ifthe defendants only sold 
hop pop, the jury should acquit, though the court 
charged that, if the people had not proved beyond a 
reasonable doubt that defendants sold lager beer, they 
must acquit.—PEOPLE v. RICE, Mich., 61N. W. Rep. 
541. 

61. LIBEL — Evidence—Malice.—In an action for libel 
for publishing a newspaper article stating that plaint- 
iff was arrested for larceny, in which the number of 
his residence was given, evidence that another person 
ofthe same name as plaintiff was arrested does not 
show, asamatter of law, that defendant intended in 
good faith to refer to such other person.—DaAvVISs V. 
MARXHAUSEN, Mich., 61 N. W. Rep. 504. 

62. LIBEL — Justification.—To justify a newspaper 
article charging a person with both “frequent” acts of 
adultery and a specific act of the same nature, not only 
sufficient acts must be proven to justify the general 
charge, but proof of the specific act must be given 
also —MILLER V. MCDONALD, Ind., 39 N. E. Rep. 159. 


63. MANDAMUS TO JUDGE.—Mandamus will not lie to 
compel a judge of District Court to try a cause stricken 
from thedocket by his order, petitioner having a rem 
edy by appeal.—STEELE V. GOODRICH, Tex.,28S. W. 
Rep. 939. 


64. MARRIED WOMAN—Necessaries.—Though, by vir 
tue of Rev. St. 1894, § 6960, allowing a married 
woman to contract with reference to her sepa 
rate estate without joining her husband, a wife is 
bound by her express promise to pay for necessaries 
furnished her, which otherwise would be chargeable 
to her husband, the law does not imply a promise on 
her part to pay for necessaries so furnished.—NELSON 
Vv. SPAULDING, Ind., 39 N. E. Rep. 168. 


65. MASTER AND SERVANT — Fellow-servants.—The 
brakeman of a train, while signaling the tiain follow- 
ing his own, acts as the fellow-servant of the fireman 
ofthe train to be signaled.—WHEATLEY V. PHILADEL- 
PHIA, W. & B. R. Co., Del., 30 Atl. Rep. 660. 


66. MASTER AND SERVANT—Incompetency of Fellow- 
servant.—A person who knowingly employs an incom- 
petent engineer will be liable toa fellow servant of the 
engineer who is injured through his incompetency, if 
the injured person was ignorant of such incompetency. 
—PARKER V. SAMPLE, Ind. 39N. E. Rep. 173. 


67. MASTER AND SERVANT — Injury—Negligence.— 
Where none of the frogs at any of the switches ona 
railroad are blocked, no recovery can be had by a 
brakeman, experienced on that road, for injuries suf- 
fered from having his foot caught in one of them.— 
SHEETS v. CHICAGO & I. COAL RY. CO., 39Ind.N. E. 
Rep. 154. 

68. MASTER AND SERVANT—Negligence.—Where the 
accident to an employee was not caused by any defect 
in the machinery, it was error to admit evidence of a 
more modern and less dangerous system.—A(ME COAL- 
MIN. Co. v. MCIVER, Colo., 38 Pac. Rep. 596. 


69. MECHANICS’ LIENS—Estoppel.—A material man is 
not estopped from enforcing his lien because he is on 
the contractor’s bond to the owner to secure him from 
loss on account of the default or negligence of the 
contractor.—BLYTH V. TORRE, Cal., 38 Pac. Rep. 639. 

70. MECHANIC’S LIEN — Excessive Claim.—Filing a 
claim for mechanic’s lien for two large a sum does not 
invalidate the lien unless the mistake is intentional.— 
MCMONAGLE V. WILSON, Mich., 61 N. W. Rep. 485. 

71. MECHANIC’s LIEN—Filing of Claim.—A material 
man, who contracts directly with the owner, and has 
no privity of interest or contract with the contractor 
for construction, is an original contractor, under the 
statutes of Idaho, and as such is entitled to 60 days 
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provided by statute within which to file his lien 
COLORADO IRON WORKS V. RIEKENBERG, Idaho, 38 Pag, 
Rep. 651. 

72. MECHANICS’ LIENS — Statement of Account.—4 
petition ina mechanie’s lien suit alleged that the 
materials were furnished for the construction of one 
building situated on two lots, but the master found 
that they were furnished fortwo separate buildings, 
situated one on each lot. The decree confirmed the mag. 
ter’s report, found that all the material allegations of 
the petition were proved, and decreed a single lien on 
both lots: Held that, as the evidence was not in the 
record, it would be presumed on appeal that it showed 
that there was but one building situated on the two 
lots.—CULVER V. SCHROTH, II1., 39N. E. Rep. 115. 

73. MORTGAGE—Foreclosure—Assignment of Décree, 
—Where adecree for foreclosure of mortgage is as. 
signed, the assignee must present a petition setting 
forth the assignment, and ask for a sale under the de. 
cree, and a foreclosure sale in the name of the as- 
signor is void.—MOORE V. SMITH, Mich., 61 N. W. Rep, 
539. 

74. MORTGAGE — Parol Evidence.—An instrument 
which, on its face, is a mortgage, cannot be shown by 
parol evidence to have been intended as the convey. 
ance in a conditional sale.—ECKFORD V. BERRY, Tex., 
28S. W. Rep 937. 

75. MORTGAGE— Tender—Attorney’s Fees.— Where a 
mortgage provides for the payment of reasonable 
solicitor’s fees on foreclosure, a tender pending suit is 
sufficient if it includes a sum for solicitor’s fees which 
would be a reasonable compensation for the services 
rendered up to the time of the tender.—SMITH V. JACK- 
SON, Ill., 39 N. E. Rep. 130. 

76. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
A complaint alleging that plaintiff was injured by 
stepping into a “hole and broken place” in a sidewalk 
of defendant city, and that the sidewalk was suffered 
knowingly by defendant to be outof repair forsix 
months prior tothe accident, is insufficient, as not 
showing that the hole and broken place had existed 
for any length of time, or that defendant knew of it.— 
CITY OF HUNTINGTON V. BURKE, Ind., 39 N. E. Rep. Il. 

77. MUNICIPAL CORPORATION—Injuries from Falling 
Billboard.—A municipal corporation is not an insurer 
against accidents upon streets. It is held to reason- 
able care only in keeping them free from nuisance. 
Therefore it is not bound to anticipate improbable or 
unprecedented events, and provide against their pos- 
sible results.—VILLAGE OF OAK HARBOR V. KALLAGER, 
Ohio, 39 N. E. Rep. 144. 


78. NEGLIGENCE — Contributory Negligence. — One 
who, knowing of an obstruction on a street, negll- 
gently falls over the same, cannot predicate the right 
to recover on an ordinance requiring a light to be 
placed on the obstruction. — DAVIS V. CALIFORNIA 
STREET CABLE R. CO., Cal., 88 Pac. Rep. 647. 


79. NEGLIGENCE — Instructions — Damages. —It is 
proper to instruct the jury that, if they find forthe 
plaintiff, they should take into consideration, in as- 
sessing damages, such permanent injury as plaintiff 
may have sustained, and such pain and suffering 
mental and physical,as were endured by him.—CE¥- 
TRAL Ry. Co. V. SERSASS, II1., 39 N. E. Rep. 119. 


80. NEGLIGENCE—Passenger Elevator.—In an action 
against the owner of a building for the death of a child 
through the sudden and negligent starting of a pas 
senger elevator by the elevator boy, evidence that the 
boy had on previous occasions started the elevator it 
a like sunden and negligent manner is not admissible. 
—T. &H. PUEBLO BLDG. Co. Vv. KLEIN, Colo., 38 Pat. 
Rep. 608. 

81. NEGOTIABLE INSTRUMENT—Negotiability of Note. 
—The action being upon a written instrument, which, 
when executed and delivered by the makers thereof 
(the defendants), was in all respects a negotiable prom 
issory note, in form, except as to the words quot 
below, which words constituted the last sentence of 
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the instrument above the signatures, viz: ‘‘Agreeing 
topay all expenses incurred by suit or otherwise in 
attempting the collection of this note, including rea- 
sonable attorney’s fees,”—held, that the instrument 
was a non-negotiable instrument when executed and 
delivered.—FIRST NAT. BANK OF DECORAH V. LAUGHLIN, 
N. Dak., 61 N. W. Rep. 473. 

82. NEGOTIABLE INSTRUMENT— Note—Release of In 
dorser.—A note indorsed by defendant as an accom 
modation was transferred by the plaintiff payee toa 
bank, and, when due, was substituted, without de- 
fendant’s knowledge, by two new notes by the same 
makers, and indorsed by plaintiff and another, the 
original note being surrendered to the makers: Held, 
that defendant was discharged from liability, although 
the makers of the original note afterwards delivered 
itto plaintiff, that he might hold defendant as an in- 
dorser.—GREEN V. SKINNER, Miss., 16 South. Rep. 378. 

88. NEGOTIABLE INSTRUMENT — Promissory Note. — 
Where two partners of a firm since dissolved both 
signed a note, the time of payment in which was sub- 
sequently extended by the payee, with the consent of 
both makers, the fact that the payee accepts addi- 
tional security from one of them, knowing that their 
partnership had been dissolved, and that this one had 
assumed the payment of the note, leaving the other 
in the position of surety, as between them, discharges 
that other from liability—WALTER A. WOOD MOWING 
& REAPING MACH. Co. V. OLIVER, Mich., 61 N. W. Rep. 
507. 

8. NOVATION—What Constitutes.—Defendant prom 
ised to pay within 30 days a corporation’s creditors, 
including plaintiff, and to make advances to enable it 
to continue business, in consideration whereof the 
corporation agreed to issue to defendant one share of its 
stock, of the par value of $50, for each $50 of indebted - 
ness paid and advances made: Held, that plaintiff, 
on defendant’s failing to perform, cannot maintain an 
action against himfor his claim against the corpo 
ration.— WASHBURN V. INTERSTATE INVESTMENT CoO., 
Oreg., 38 Pac. Rep. 620. 

85. NUISANCE MAINTAINED BY COUNTY—Abatement.— 
When a nuisance is maintained by a county, the Dis- 
trict Court may, by its decree of abatement, require 
the commissioners’ court to remove it.—LLANO Coun- 
TY V. CITY OF LLANO, Tex., 288. W. Rep. 926. 

86. OLEOMARGARINE—TIllegal Sale.—Under St. 1891, ch. 
58,§ 1, prohibiting the manufacture or exposing for 
saleof any compound made from fat in imitation of 
yellow butter, but providing that oleomargarine may 
be sold ‘‘in a separate and distinct form, and in such 
manner as will advise the consumer of its real charac- 
ter,free from coloration or ingredient that causes it 
to look like butter,” the sale of elomargarine con 
taining coloring matter in imitation of butter is illegal, 
though the purchaser is advised of its real character. 
—COMMONWEALTH VY. RUSSELL, Mass., 39 N. E. Rep. 
110. 

87. PARTNERSHIP — Acts of Partner. — Where two 
members of a firm of three make a written agreement 
with another in regard to firm real estate, the third 
partner, though ignorant thereof, is bound thereby.— 
Corp v. LONGSTREET, Colo., 38 Pac. Rep. 601. 

8. PLEADING—Amendment of Complaint.—Where a 
complaint alleged that plaintiff, at defendant’s special 
instance and request, rendered services as an insur- 
ance agent for defendant, and that a certain sum was 
due plaintiff, as commissions, over and above all cred- 
its, and that defendant had not paid the same, it was 
error to allow an amendment stating that such 
amount was found to be due on an account stated be- 
tween the parties, and that defendant promised to pay 
it, but did not do so.—FOSTE V. STANDARD LIFE & ACC. 
Ins. CO. OF DETROIT, MICH., Oreg., 38 Pac. Rep. 617. 

89. PLEADING AND PROOF—Implied Promise.—Under 
an allegation that pastuarge, the value of which 
Plaintiff seeks to recover, was furnished to defendant 
under a contract with him, and at his “special instance 
and request,” recovery may be had on proof of an im- 





plied promise.— PENCE Vv. BECKMAN, Ind., 39 N. E. 
Rep. 169. 

90. POWERS OF PARTNER—Execution of Note.—If one 
member of a trading firm borrow money, and execute 
a note therefor in the firm’s name, leading the lender 
to believe it is for firm purposes, the firm is liable 
thereon, though such member converts the money to 
his own private use.—PHILLIPS V. STANZELL, Tex., 28 
8. W. Rep. 900. 

1. PUBLIC LANDS—Land Certificate. — The assign 
ment of a land certificate conveys an equitable title 
to the land if the grantor had title, though the transfer 
was made after a patent had been issued.—HuUME Vv. 
WARE, Tex., 28S. W. Rep. 935. 

92. RAILROAD COMPANY—Accident at Crossing—Neg- 
ligence.—Where deceased deliberately drove upon a 
crossing in front ofa train, either because he did not 
see or hear the train, or attempting to cross ahead of 
it, miscalculated its speed, it was proper to charge, 
in an action for his death, that, though the cross- 
ing was improperly constructed, that fact had no 
bearing on the case.—TOBIAS V. MICH. CENT. R. Co., 
Mich.,61N. W. Rep. 514. 

93. RAILROAD COMPANY— Injury to Brakeman—De- 
fective Track.—In an action by an empoyee against a 
railroad company for injuries due to the unsafe condi- 
tion of the track, the complaint must show either that 
the company knew of its unsafe condition long enough 
before the accident to have repaired it, in the exercise 
of reasonable diligence, or that its condition was the 
result of the negligent act of the company.—CLEVE- 
LAND, C.C, & ST. L. Ry. Co. v. SLOAN, Ind., 39 N. E. 
Rep. 174. 

94. RAILROAD COMPANY—Setting fire to Timberland. 
—Where, in an action against a railroad company for 
damage to timberland by fire, it appears that the only 
real damage was due tothe increased cost of cutting 
the timber, the value of the stumpage canrot be con 
sidered, in assessing damages. — GORDON V. GRAND 
Rapips & 1. R. Co. Mich.,61 N. W. Rep. 549. 

95. RAILROAD COMPANY—Street Railway.—In a com- 
plaint in an action against a street railroad company 
for personal injuries is not demurrable because the 
only allegation as to negligence is that defendant’s 
servant ‘‘negligently ran said car against the wagon.” 
—CITIZENS’ ST. R. Co. v. LOWE, Ind., 39 N. E. Rep. 
165. 

96. RAILROAD COMPANY—Street Railways—<Action for 
Injuries.—In an action for injuries caused by a street 
car, evidence that plaintiff's lung was injured, and that 
consumption ensued, is properly admitted under a 
declaration alleging “that, when said car so struck said 
plaintiff as aforesaid, the blow and collision resulting 
therefrom seriously hurt, wounded, and cripled said 
plaintiff,” that ‘‘his back and spine were seriously 
crippled, bruised, and sprained, and injured,” and that 
“said injuries so inflicted upon his back and spine were 
permanent and lasting, and each and all are incura- 
ble.”—MONTGOMERY V. LANSING CITY ELECTIC Ry. Co., 
Mich., 61 N. W. Rep. 543. 

97. RAILROAD COMPANY—Street Railways.—An injunc- 
tion to restrain the operation of a street railway will 
not issue on the ground that a franchise to operate it 
elsewhere than in the center of the traveled portion of 
a highway was not properly granted.—NIEMANN V. 
DETROIT SUBURBAN 8ST. Ry. Co., Mich.,61N. W. Rep. 
519. 

98. RAILROAD COMPANY—Stock Killed in Indian Ter- 
ritory.—The Appellate Court will not reverse a judg- 
ment because the damage alleged was sustained in the 
Indian Territory, the cause of action not being de 
pendent on a statute of that territory.—GuLF, C. & 8. 
F. Ry. Co. v. ELLIDGE, Tex., 288. W. Rep. 912. 

99. RAILROAD COMPANIES — Gift of Right of Way.— 
Where a landowner verbally agrees to convey to a 
railroad company, without charge, a right of way 
across his land, and the company, relying on his prom- 
ise, and with his acquiescence, builds across the land, 
he is estopped to claim damages for the building of the 
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road.—EVANS v.GULF,C. &S8S.F. Ry. Co., Tex., 288. 
W. Rep. 903. 

100. RAILROAD COMPANIES—Negligence of Independ 
ent Contractor.—The fact that a railway company per- 
mitted an engine to be run on its track by a contractor 
in performing his contract with third parties does not 
render it liable for an injury occurring through his 
negligent operation of such engine.—CiTy & SUBUR- 
BAN Ry. Co. v. MOORES, Md., 30 Atl. Rep. 643. 

101. REAL ESTATE AGENT— Commission.—One who, 
while engaged in other business, negotiates a sale of 
land for another, is entitled to compensation, even 
though he has no license, and though there is in the 
city where the transaction occurred an ordinance de- 
claring it unlawful to exercise within the city the 
business of real estate broker without a license there- 
for; since effecting asingle sale does not constitute 
the exercise of the business of real estate brokerage.— 
O’ NEILL V. SINCLAIR, Ill., 39 N. E. Rep. 124. 


102. REAL ESTATE AGENTS — Commissions.—A real 
estate broker, who procures a purchaser for realty, 
and brings the parties together, is entitled to his com- 
mission, although the sale is consummated by another 
broker upon different terms.—WooD Vv. WELLS, Mich., 
61 N. W. Rep. 503. 

1038. REAL ESTATE AGENT — Revoking Authority— 
Commissions.—Where plaintiff was authorized to sell 
defendant’s property at $50,000, and was afterwards 
authorized to sell fora smaller amount, the latter of- 
fer may be withdriwn before plaintiff has done any- 
thing under it to finda purchaser so that he is not en- 
titled to commissions for thereafter binding a pur- 
chaser at the reduced price.—WILSON V. DYER, Ind., 39 
N. E. Rep. 163. 

104. REPLEVIN FOR LIVE STOCK — Evidence —Under 
Gen, St. 1883, §§ 3171, 3174, providing that no evidence 
of ownership by brands is admissiblein any action un- 
less the brands have been recorded, plaintiff, in re 
plevin for horses marked with two brands, having 
shown that the brand under which he claims is re- 
corded, and that he has title thereto, has prima facie 
title to the horses.—MURRAY V. TRINIDAD NAT. BANK, 
Colo., 38 Pac. Rep. 615. 

105. SALE—Action for Price—Evidence.—Where, in an 
action for the price of sausages, the defense is that 
the sausages were spoiled, evidence that other sau- 
sages, made by plaintiff atthe same time, and left in 
plaintiff’s store, were good several days after the sale, 
is admissible; but evidence that other’ sausages sold 
by plaintiff to defendant were bad is not admissible, it 
not being shown that such other sausages were made 
by plaintiff.—LUETGERT V. VOLKER, II1.,39N. E. Rep. 
118. 

106. TAXATION — Assessment—Estoppel.—In absence 
of any evidence of fraud, accident, or mistake, a prop- 
erty owner is bound by a schedule of his taxable per- 
sonal property given by himto the assessor.—IN RE 
BANK OF MARION, IIL, 39 N. E. Rep. 118. 

107. TAXATION BY CiTy—Charter Limitations.—A sec- 
tion ofa city charter authorized the city council to 
levy atax for ordinary expenses, not to exceed 1 1-2 
per cent. of the property valuation, and to levy an ad- 
ditional tax when authorized by a vote of the free- 
holders, but provided that “the amount that may be 
voted or raised under” said section should not exceed 
two per cent. of the property valuation: Held, that 
the total tax that could be levied in any one year could 
not exceed the 2 per cent. limit.— SCHNEEWIND V. CITY 
OF NILES, Mich., 61 N. W. Rep. 498. 

108. TAXATION—Money Due on Sale.—A sum due the 
vendor of real estate from the vendee as purchase 
money, to pay which the vendee has given an absolute 
obligation, isa credit, and taxable as such, notwith- 
standing the vendor has retained the legal title of the 
land sold as his security.—RHEINBOLDT V. RAINE, Ohio, 
39 N. E. Rep. 145. 

109. TAX SALE—Redemption.—Section 1554, Rev. St., 
authorizes the imposition of a 50 per cent. penalty to 
be collected from the redemptioner upon the amount 





of tax and interest thereon, but not upon the costs ang 
expenses.—CUMMINGS V. CONE, Idaho, 38 Pac. Rep. 650, 

110. TRESPASS—Evidence.—W here defendants wrong. 
fully dug a drain on plaintiff's land, and plaintiff has 
not filed up the ditch, they may show, in reduction of 
his damages forthe trespass, that the drain was a 
benefit to the land.—BURTRAW V. CLARK, Mich., 61N, 
W. Rep. 553. 

111. TRESPASS.—Trespass is notthe proper remedy 
for one whose land, acquired by deed without reserva. 
tion, is occupied by the spur track of a railroad com. 
pany, under a parol arrangement with plaintiff's 
grantor, of which plaintiff knew before purchasing, 
though he has demanded that the track be removed, 
defendant having entered lawfully into possession 
when it was laid.—SCARVELLE V. GRAND RaPIDs & I. R, 
Co., Mich., 61 N. W. Rep. 534. 


112. TRIAL—Special Verdicts.—Under Code, § 187, par, 
6, which provides for the instruction of the jury upon 
the law, and section 199, which provides that, in an 
action for the recovery of money or specific property, 
the jury, in their discretion, may render a general or 
special verdict, and that, where they render a general 
verdict, they may be required by the court to find 
specially upon any particular questions of fact, 
whether a general or special verdict shall be rendered 
is for the jury to determine.—PICKETT V. HANDY, Colo., 
38 Pac. Rep. 606. 


113. TROVER BY PLEDGRE—Measure of Damages.—In 
an action of trover by a pledgee of goods to recover 
from a sheriff for his seizure of the goods under at- 
tachment process sued out by creditors of the pledgor, 
the measure of damages is the interest of the pledgee 
in the goods at the time of suit.—CRAMER V. MARSH, 
Colo., 38 Pac. Rep. 612. 

114. TRust—Constructive.—Both the person who sells 
property belonging to another and the person who re- 
ceives the proceeds from him with notice of the own- 
er’s title are liable to the owner as constructive 
rustees.—SMITH V. JEFFREYS, Miss., 16 South. Rep., 
377. 

115. Usury.—Where there is a loan of money, the 
mere fact that the contract for its repayment is in form 
contingent will not exempt the transaction from the 
taint of usury if the contigency thereof fs not real, but 
colorable, anda mere device to evade the statute.— 
Missour!, K. & T. Trust Co. Vv. MCLACHLAN, Minn., él 
N. W. Rep. 560. 

116. WAREHOUSEMAN—Contract for Storage.—A ware- 
houseman, under a contract to store property for & 
certain time for a certain sum, cannot recover for 
storage where the property is destroyed, though with- 
outjnegligence on his part, before the expiration ofthe 
time.—CUNNINGHAM V. KENNEY, Cal., 38 Pac. Rep. 64. 

117. WATERS — Riparian Rights—Lands Bounded on 
Meandered Luke.—For the purpose of determining the 
quantity ofland for which a purchaser must pay, 
meander lines are run along the margin of non-navi' 
gable lukes and ponds, and not for the purpose of 
lir iting to such lines the title of a grantee or claimant 
under the United States land laws.—OLSON v. HUNT- 
AMER, 8S. Dak., 61 N. W. Rep. 479. 

118. WILL.—In an action involving the construction 
of a will, the court will not undertake the determina 
tion of a question as tothe vested or contingent na- 
ture of certain remainder estates thereunder, upon the 
suggestion of one whose rights will attach only in case 
such remainders are determined to be contingent, and 
then not until after the contingency happens.— WAHLAL 
Vv. BREWER, Md., 30 Atl. Rep. 654. 

119. WITNESS — Privileged Communications.—Con 
fidential communications between attorney and client 
are privileged, and neither client or his attorney can 
be compelled to reveal them; but such communica- 
tions being overheard by a third party, either by a¢ 
cident or design, such third person can be compelled 
to testity tothem.—PERRY V. STATE, Idaho, 38 Pac. Rep. 
655. 
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